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CURRENT TOPICS 


Lord Justice Somervell 


We offer respectful congratulations to Lord Justice 
SOMERVELL on his elevation to the Lords as a Lord of Appeal 
in Ordinary, which was announced on Ist October. His 
long record of brilliant scholarship—he is a Fellow of All 
Souls—and highly distinguished public service amply merits 
his high promotion. He represented the Crewe District in 
the House of Commons from 1931 to 1946, during which time 
he was Solicitor-General for three years (1933 to 1936) and 
Attorney-General for nine years (1936 to 1945). He will be 
known by the style and title of Baron Somervell of Harrow 
of Ewelme in the County of Oxford. 


Mr. Eustace Cecil Fulton 


Mr. Eustace CeciL Futton, who died last week at the 
age of seventy-four, was a popular chairman of the County of 
London Sessions from 1936 to 1939, having for four years 
previously been Senior Prosecuting Counsel to the Crown at 
the Central Criminal Court. He inherited from his father, 
Sir Forrest Fulton, K.C., Recorder of London from 1900 to 
1922, a capacity for quickly finding the vital point in any case. 
Although he had this gift and was able to shorten work that 
would take less gifted judges much longer to do, no one could 
ever complain that his case was not permitted to be properly 
placed before a jury in Mr. Fulton’s court. One could not 
witness him in action without admiring his skill, and all who 
knew him or practised before him will be saddened by his 
passing. 

Solicitors’ Capital 

Ir is the common experience of solicitors practising nowadays 
in partnership that the pre-war system of replacing a retiring 
partner’s share of capital out of savings from the profits 
belonging to the other partners and from those subsequently to 
be earned by newcomers to the firm is no longer a practical 
possibility. The problem of meeting the capital commit- 
ments necessary to ensure the continuance of such partnerships 
is the subject of the Third Memorandum of the Council of 
The Law Society to the Royal Commission on Taxation, and 
the nineteenth instalment of the minutes of evidence taken 
before the Commission sets out this memorandum, together 
with the viva voce examination thereon of the Society’s three 
witnesses, Sir Epwin HERBERT, Mr. P. M. CHRISTOPHERSON 
and Mr. W. Ritcuie. It is a vital problem going beyond the 
mere personal difficulties of solicitors. For upon the finding 
of a solution there depends, in the convinced opinion of the 
Council, the whole future of private practice and the 
preservation of an independent legal profession. The Council’s 
memorandum elaborates the scheme which they previously 
outlined to the Second Millard Tucker Committee. It involves 
the optional creation by a partnership of a capital replacement 
fund, limited in amount by agreement with the Inland 
Revenue, invested in approved securities held outside the 
business and fed by a controlled periodical contribution from 
profits. The contribution would be deductible for income 
tax, but sums withdrawn from the fund on the death or 
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retirement of a partner would bear tax at the date of 
withdrawal. It is in fact a scheme “ to defer the collection 
of income tax on a proportion of a firm’s profits so long as 
those profits are retained in separate accounts or used to 
finance the practice of the firm.’’ The Council believe that 
subject to suitable safeguards, which they indicate, the 
scheme would not lead to any substantial loss of tax revenue. 
Whatever the eventual outcome of these representations, the 
reader of Sir Edwin Herbert’s recorded evidence—and we 
hope his words may be widely read outside the circle of the 
profession—obtains a graphic impression of the financial 
problems of solicitors to-day, and cannot fail to notice how 
feelingly Sir Edwin speaks of the anxiety of advising young 
men contemplating entering into partnership. 


Justices’ Clerks: A Career for the Newly Admitted 


Lorp Lioyp’s recent address to the Annual Conference of 
the Justices’ Clerks’ Society, for a full report of which we 
are indebted to the September issue of the Justices’ Clerk, 
dealt among other matters with the question whether on 
Ist January, 1960, there will be an adequate supply of 
assistants properly qualified for promotion to the post of 
justices’ clerk. After that date, under s. 20 of the Justices 
of the Peace Act, 1949, only those assistants who will then 
have had ten years’ service will be eligible for appointment 
without qualifying as a barrister or solicitor. As there is 
normally an adequate supply of professionally qualified 
people to fill the part-time posts, Lord Lloyd said, there will 
be difficulty in filling the whole-time posts, which will be 
increased in number owing to the grouping of clerkships. 
At the present time, he added, one-third of the vacancies 
in the whole-time posts are being filled by experienced but 
unqualified people. Lord Lloyd found the answer to the 
problem to be the attraction of more barristers and solicitors 
from outside into the service by making the justices’ clerk’s 
life, work, pay and conditions of service better known 
throughout the legal professions. Newly qualified solicitors 
and barristers, he said, must be persuaded to come into the 
service as deputies or assistants, because magistrates’ courts 
committees are reluctant to appoint as clerk a man with 
professional qualifications but no experience. Unqualified 
assistants must not be discouraged from qualifying after 
entry into the service, and he was very glad that in the 
national agreement on conditions of service for justices’ 
clerks it was said that the whole-time clerk who is a solicitor 
may take articled clerks unless the magistrates’ courts 
committee raise any objection. Recruitment from outside 
must, however, be stimulated. 


Mob-Evidence 


THE recent correspondence in The Times on the subject of 
prosecutions for motor car manslaughter has thrown up a 
side issue which impinges on the experience of lawyers in 
all types of court work. One of the contributors to the 
discussion is forcibly struck by the unreliability and emotional 
bias of much of the evidence of bystanders and other 
witnesses of motoring accidents, which may lead, he fears, 
to the conviction of an innocent motorist for a grave offence. 
On this basis he pleads for a complete revision of the methods 
of taking police statements from witnesses at the scene of an 
accident, so as to ensure the “ better safeguarding of truth 
and justice ’’ for the person who is ultimately accused. Of 
course statements made to the police, or to anyone else 
out of court, by witnesses other than the accused are not 
ordinarily receivable in evidence, and when these same 
witnesses come to give their answers in court to counsel’s 
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questions the more violently coloured element in their 
overall impression of the occurrence has in all probability 
been toned down by the influence of time and a realisation 
that important matters may depend upon what they say. 
Moreover, and this is what The Times correspondent seems 
chiefly to overlook, the witnesses are not called to give 
opinions as to the blame for the accident as if they were 
compurgators of old. It is only to the extent that their 
recollections of the specific facts making up the occurrence 
may be affected by sympathy for a victim or indignation 
against the person who first appears to be to blame that their 
evidence will be biased, and this is a disability inherent in 
nearly all testimony. Part of the duty of an advocate is to 
detect any such tendency and to correct it by cross- 
examination and by pointing it out to the jury. It is hard 
to see what the investigating policeman can do on the spot. 


The Tape Recorder in Court 


THE Association of Official Shorthand Writers are to use 
a tape recording machine for a fairly long experimental period 
in one of the Courts of Appeal. A shorthand note of judg- 
ments will continue to be taken, and the recording machine, 
which is specially adapted for court use, will be operated by 
a shorthand writer. Each of the judges will be provided with 
a microphone, and there will be two for the Bar. The 
machine records continuously for as long as three hours. 
Eventually it seems probable that the tape recording machine 
will find its place in the reporting of proceedings of all sorts, 
just as it has proved a labour-saving boon for the busy 
professional man. There was a recent attempt to carry its 
usefulness further by producing a tape in court which 
purported to report an important conversation. The value 
of tape recordings as evidence depends, of course, on the 
possibility of identifying the recorded voice with the same 
certainty that a signature can be identified. It is impossible 
to theorise on whether the courts will take the view that 
voices are so easily identifiable, and we shall have to await 
more experiments which litigants, no doubt, will be as bold 
as the Association of Official Shorthand Writers in initiating. 


Law Reform Committee 


MemBERS of The Law Society are invited, in the October 
issue of the Law Society’s Gazette, to suggest points for 
inclusion in the Council’s evidence to the Law Reform 
Committee on the two matters recently submitted by the 
Lord Chancellor for the consideration of the committee, 
which are: (i) the rule against perpetuities, and (ii) the 
effect on the liability of insurance companies of special 
conditions and exceptions in insurance policies and of non- 
disclosure of facts by persons effecting such policies. The 
announcement in the Law Society’s Gazette states that it is 
understood that under point (ii) the committee will probably 
be concerned in particular with such questions as (1) whether, 
in the absence of fraud, insurers should be entitled to repudiate 
liability by reason of the non-disclosure of any fact as to 
which they have not made any inquiry of the person insuring ; 
(2) whether insurers should be entitled to repudiate liability 
by reason of a breach of condition which has not in fact 
caused or contributed to the loss ; (3) whether the materiality 
of a fact for insurance purposes ought not to be proved in 
every case and not merely assumed if it is in the proposal 
form; (4) whether insurers should be entitled to insist on 
policies containing an arbitration clause. Members are invited 
to send suggestions to the Secretary at The Law Society’s 
Hall, Chancery Lane, London, W.C.2, as soon as possible. 
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Town and Country Planning 


THE October issue of the Law Society’s Gazette contains 
the news that the Minister of Housing and Local Government 
has agreed, on the suggestion of the Council of The Law 
Society, to a procedure under which, after a local inquiry or 
hearing under s. 15 or s. 16 of the Town and Country Planning 
Act, 1947, persons who have objected to the grant of planning 
permission and who wish to be informed of the Minister’s 
decision may not only be so informed, as they have hitherto 
been if they have made a request to that effect, but also may 
be informed of the existence of the facility for such information. 
In the future, inspectors will announce at the opening of the 
hearing that anyone present making representations will be 
informed of the Minister’s decision on request, and will 
thereupon take a note of the names and addresses of the 
persons who make the request. 


Sea Carriers’ Liability 


PROPOSALS by the British Maritime Law Association for a 
new draft convention on sea carriers’ liability, in substitution 
for the Brussels Convention of 1924, have been generally 
accepted by an augmented Permanent Bureau of the Inter- 
national Maritime Committee which recently met at Brighton. 
The Brussels Convention of 1924 was never ratified by this 
country. It embodied a compromise between the limitation 
of liability on the basis of the value, sometimes before but 
usually after the accident, favoured by some countries, and 
that on the basis of the ship’s tonnage, adopted by the 
British in the Merchant Shipping Act, 1894, by which the 
maximum limit for all claims was fixed at {15 per ton, reduced 
to £8 per ton where material damage only was involved. 
The British view is that the per ton basis should be retained, 
but the fall in the value of money makes necessary an increase 
in the lim‘ts of liability. The measure of agreement reached 
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on this matter will enable a draft new convention to be 
prepared for submission to a plenary session of the Inter- 
national Maritime Committee to be held in Madrid _ in 
September, 1955. 


The Equalisation Grants 


THE present system of Exchequer equalisation grants to 
local authorities in England and Wales is to stay until 1956, 
according to a White Paper (Cmd. 9270, H.M. Stationery 
Office, price 3d.) issued on 20th September. Lengthy inquiry 
into the views of local authorities, the White Paper states, 
reveals a divergence of opinion too wide to justify carrying 
out the proposed changes set out in the report of May, 1953, 
by a committee of local authority and government 
representatives. The equalisation grants were substituted 
in 1948 for block grants which were intended to compensate 
local authorities for their losses due to derating. The 
equalisation grants cannot be fairly distributed until there is 
a uniform valuation of property for rating throughout the 
country. It was intended by the 1948 Act that this was to be 
achieved in 1952 or 1953, but in the event it will not be 
in operation until April, 1956. A fresh review of the grants 
will then be required by statute, as the White Paper points 
out, but it adds that there are to be no interim changes. 
Interim changes would indeed savour of the tinkering which 
the Association of British Chambers of Commerce, in its letter 
to the Minister published on 22nd September, 1954, says 
would be of little use. Comprehensive reform of the structure 
of local government, the determination of its functions and 
the proper distribution of the burden of the expense of those 
functions must come soon. ‘The Minister has promised to 
try to bring in a comprehensive Bill next session. In the 
meantime it is obviously idle to make piecemeal alterations 
to the structure. 


PROVING FOREIGN WILLS OF PERSONALTY 


THE new Probate Rules (S.I. 1954 No. 796) which came into 
force on Ist October, 1954, affect, inter alia, the methods by 
which a foreign will of personalty can be proved in England. 
Usually it is sought to prove such a will because of some 
English property, though a personal representative may 
apply for a grant simply in order to establish his title and 
bring an action. 

The form in which a person domiciled abroad can make a 
will of English personalty is not affected by the new rules. 
The method of proof depends on the answer to the following 
questions :— 


(1) Has a Grant Issued in the Country of Domicile ? 


A Scottish or Northern Irish Grant can be resealed under 
the new r. 40, which substantially confirms current practice. 


Colonial Grants are covered by r. 41, which effects a number 
of simplifications, viz. : 

An application under the new rule is accompanied by an 
Inland Revenue affidavit in the same way_as an English 
grant (r. 41 (2) (a)). No oath is needed nor an advertisement, 
though a registrar retains discretionary power to order either 
or both (r. 41 (2) (4)). 

Where letters of administration are to be resealed, a bond 
(following Form 2) is required, though this can be dispensed 
with where a bond sufficient to cover English and Colonial 
property has already been given and the court making the 
original grant certifies that there is such a bond (r. 41 (2) (c)). 


An attorney can act if authorised in writing. He no longer 
needs a formal power of attorney (r. 41 (1)). A copy of the 
grant can either accompany the application (as before) or 
be bespoken from the registry. Rule 29, discussed below, 
applies mutatis mutandis to the resealing of Colonial grants. 


Foreign Grants. The foreign personal representative, or 
his attorney, can apply to a registrar for a grant under 
r. 29 (a). According to the President’s judgment in Jn the 
Goods of Kaufman {1952] P. 325; 96 Sor. J. 562, such a 
grant was formerly made by a judge under s. 162 of the 
Supreme Court of Judicature (Consolidation) Act, 1925. It 
appears that r. 29 changes this practice and that application 
in all cases falling under r. 29 can now go to a registrar 
(though s. 162 cases of £3,000 or over now go before a judge : 
r. 51). 

Applications are accompanied by (1) official copy of foreign 
grant and will; (2) oath, swearing to the deceased's domicile ; 
(3) proof of such domicile. 

Both oath and bond must state that application is made 
by the person “ entrusted with administration by the court 
having jurisdiction in the place where the deceased died 
domiciled.”’ No affidavit of law, nor declaration of estate, 
nor justification of sureties is needed. 


(2) Does the Will Appoint an Executor ? 
The proviso to r. 29 allows issue of a grant of probate, 
without application to a registrar, of an English or Welsh 
2 
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will expressly appointing an executor, or of a will “ describing 
the duties of a named person in terms sufficient to constitute 
him executor according to the tenor of the will.’’ 

Whereas formerly probate could only be granted if the 
will was in the English language, the proviso implies that the 
executor of a foreign will can now obtain probate instead of 
using the morecumbersome procedure ofapplying to a registrar. 
If the will is in English, the procedure is the ordinary one 
leading to probate, except that the deceased’s domicile must 
be stated in the oath (r. 6). A non-English will must be 
translated (see below). 

If no executor has been appointed, and it is not apparent 
that a foreign grant has been made, we ask— 


(3) Can the Will be Established under the Wills Act, 1861 ? 


If so, a grant of administration will be made under 
r. 19. The proposed administrator swears the usual oath, 
taking care that statements relating to the existence 
or otherwise of minority or life interests are based on 
the law of the deceased’s domicile (Registrar’s Direction, 
22nd November, 1952). It must at the same time be 
remembered that a minor, in the English sense, will not be 
granted administration (Ju the Goods of Meatyard {1903} 
P. 125). The administrator also swears an affidavit as to 
his testator’s British status. An affidavit of law will only 
be required if the will is made in accordance with some 
foreign law. 

Where the Wills Act, 1861, does not apply, r. 29 (4) allows 
an application to the registrar by “ the person entitled’ by 
the law of the domicile. The procedure is largely the same 
as under r. 29 (a), with the following variations: Instead of 
will and grant, submit official copy of the foreign will and 
translation thereof. Oath and bond should state that the 
application emanates from the person “ entitled by the law 
of the place where the deceased died dvticiled.”” An 
affidavit as to foreign law is needed under this procedure 
where foreign law is involved (r. 18). Where an affidavit of 
law is required in Scottish, Northern Irish, Irish Republican, 
Isle of Man or Channel Islands cases a solicitor can swear the 
affidavit. In Colonial cases the certificate of the Colonial 
Secretary is accepted. In all other cases an advocate or 


Taxation 


In this article it is proposed to collect together one or two 
aspects of income tax law which concern practising solicitors’ 
own income tax. It is not intended that they should contain 
anything very new or anything very profound, but it is thought 
that they might be of interest to any practitioners who are 
tempted to leave such matters to their accountants. 


Basis of assessment 

A solicitor in practice is exercising a profession, and 
accordingly the charge to tax falls under Case II of Sched. D. 
For practical purposes there is very little difference between 
an assessment under Case II (profession or vocation) and an 
assessment under Case I (trade) ; thus the provisions as to 
the assessment in the opening and closing years when a new 
practice is commenced or an old one is discontinued and the 
provisions as to succession and changes in partnerships are 
the same in each case. 

There may, however, be a difference in that whilst the profits 
of trades are always computed on an earnings basis the profits 
of a profession may be computed either on an earnings basis 
or on a cash basis. In the first case the revenue of the business 
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barrister practising or who has practised in the country of 
the domicile swears the affidavit. Such an expert need not, 
however, be primarily qualified in that country, provided he 
is well conversant with its laws. Rule 18 does not accept 
the affidavit of an advocate or barrister if he or his spouse 
claims to be entitled to the grant or claims as attorney for 
the person entitled. 

The affidavit of law must deal with: (1) validity of will ; 
(2) competence of proposed administrator; (3) existence 
of minority or life interests. 

No declaration of estate or justification of sureties is 
needed. 

If all else fails, r. 29 (c) gives the registrar power to order 
a grant to be made to some other person. Presumably, such 
an order would, as hitherto, be made without stating the 
capacity of the administrator in oath, bond or grant. 
Evidence should be submitted by affidavit (1) why no one 
is entitled to administer the estate ; (2) whether it is intended 
to apply for administration in the court of domicile; and 
(3) whether the applicant is the (or one of the) person(s) 
primarily entitled to apply to the court of the domicile for 
authority to administer the estate there. Presumably, also, 
declaration of estate and justification have to be filed. 


Translation: Wills and grants to be submitted to the 
English courts under any of the above procedures have to be 
in English. An original in a foreign language must be 
translated and the translation confirmed either by a notary 
public or a British Consul. Where an original English will 
has been deposited with a foreign court or notary, either a 
notarial copy can be submitted or a translation and 
retranslation, together with—where possible—a copy of the 
original. 

By and large, the new Probate Rules are confirmatory of 
present practice. The principal changes relate to: (a) the 
resealing of grants (rr. 40, 41) ; (b) applications for grants to 
foreign administrators, which are apparently no longer made 
under s. 162, but under r. 29; (c) probate being granted 
of a non-English will in appropriate cases (proviso to r. 29) ; 
(d) persons interested in the grant being disqualified from 
swearing an affidavit of law (r. 18). L. E. V. 


SOLICITORS AND INCOME TAX 


is computed by reference to the amount of work actually done 
in the year, thus necessitating a valuation of fees outstanding 
or work partly performed at the end of the year. There is, 
of course, no precise method of valuing the latter, and it is 
really a matter of arrangement between the taxpayer and the 
Revenue authorities as to how it is to be computed: so long 
as the volume of business done from year to year is not subject 
to violent fluctuations it does not, except in the opening or 
closing years, make very much difference what method is 
employed so long as the same method is employed each time. 
In the second case, the revenue of the business is merely the 
cash collected, that is to say the fees actually paid during the 
year. It is clearly a simpler method than the first, but on 
the other hand it cannot be said to be so accurate, and it 
has the result, unpopular with the Revenue authorities, 
that when a business is discontinued such fees as remain to 
be collected after the cessation of business largely escape 
taxation. For this reason the Revenue authorities prefer an 
earnings basis to be employed, and will in fact insist on that 
basis, at any rate in the opening years of a new practice ; 
on the other hand, the cash basis is usually allowed to continuc 
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where it has been the practice in the past, and it is sometimes 
possible to change from an earnings to a cash basis. 

If there is such a change then in the first year on the new 
basis no allowance will be made for the fact that some of 
the cash received in fact represents a payment of the fees which 
have been taken into account at the closing of the last year 
of the earnings basis. At first sight this may seem to result 
in double taxation but in fact, of course, the profits for the 
last year on the earnings basis took account of the fact that 
fees outstanding were carried forward from the penultimate 
year, and accordingly, so long as the fees and work out- 
standing at the end of the final year of the earnings basis 
do not vary greatly from those of a year previously, a rough 
justice will be done. See Inland Revenue Commissioners v. 
Morrison (1932), 17 Tax Cas. 325. 

Where profits have been computed on a cash basis and the 
practice is permanently discontinued, the rights of the Crown 
have been determined by the Court of Session in Scotland in 
the case of D. & G. R. Rankine v. Inland Revenue Commis- 
sioners (1952), 32 Tax Cas. 520. There, as is usually the case, 
there were outstanding fees which seemed likely to escape 
taxation by reason of the cessation. The Crown endeavoured 
to avoid this by raising additional assessments for earlier 
years—in effect replacing the cash by the earnings basis 
for those years. It was held that in such a case the Crown 
could insist that the assessment for the ultimate broken period 
in which the profession was carried on could be made on an 
earnings basis but that the earlier years could not be 
re-opened. 


Bad debts and losses 


Where the cash basis of computation is in operation there 
can be no question of any allowance for bad debts: if a debt 
is not paid it never comes into the profit figures at all. In 
the more usual case of an earnings basis of computation debts 
are, of course, taken into account and it is necessary to 
consider what is the proper course to adopt when a debt is, 
or is thought to be, bad. 

The Income Tax Act, 1952, s. 137 (1), provides for the 
deduction of bad debts proved to be such to the satisfaction of 
the Commissioners and of doubtful debts to the extent to which 
they are respectively estimated to be bad. Where a debt 
can be shown to be wholly bad that amount may be struck 
out of the fees receivable at the end of the accounting period, 
thus reducing profit for that period. It appears from 
Curtis v. Oldfield (J. & G.), Ltd. (1925), 9 Tax. Cas. 319, 330, 
that where a debt is bad so far as the firm is concerned because 
the sum has been received by an employee and misappropri- 
ated by him, the amount lost by such defalcation may be 
treated as a bad debt, and the same principle seems to apply 
where a debt cannot be collected by reason of the negligence 
of an employee in sending out the bill of costs or otherwise. 
It is, however, to be observed that this principle does not 
necessarily apply where the negligence or defalcation as the 
case may be is on the part of a member of the tax-paying 
firm. 

Where a debt has been wholly or partly written off as bad, 
and is subsequently found to be good, or at any rate to be 
not as bad as was estimated, it is not competent for the 
Revenue authorities to re-open the accounts of the year in 
which the debt was so written off in order to correct the 
original estimate in the light of after-acquired knowledge : 
see Anderton and Halstead, Ltd. v. Birrell [1932] 1 K.B. 271; 
16 Tax Cas. 200. If, however, a debt which has been wholly 
or partly written off as irrecoverable is recovered at a later 
date it will be necessary to bring this into account in the process 
of adjusting the accounts in the period during which the debt 
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is in fact discharged. Similarly, if at the end of one year a 
debt has been written down, and at the end of the next year 
a more optimistic view may properly be taken of the 
possibilities of payment, the debt will have to be re-valued 
upwards, which will reflect itself in the profits for that year : 
see Bristow v. Dickinson (William) & Co., Ltd. {1946} K.B. 
321; 27 Tax Cas. 157. 


As in the case of a trade assessable under Case I of 
Sched. D, so in the case of a profession assessable under 
Case II of Sched. D, any loss which may be incurred in the 
course of carrying on that profession is to be taken into 
account in computing the net taxable profits. It is to be 
observed, however, that the loss to be allowable must be 
incurred in the practice of the profession, and it is not sufficient 
that it was the result of collateral adventures not forming 
part of the professional practice concerned. 

An instructive illustration of this principle is to be found 
in Bury & Walkers v. Phillips (1951), 32 Tax Cas. 198. There, 
the appellant taxpayers were a firm of solicitors who, whilst 
they never held themselves out as moneylenders, had for many 
years been in the habit of advancing money to people desiring 
to purchase land for building purposes and, by way of 
temporary finance, to other people who were purchasing 
property. These loans were made by the firm in expectation 
of attracting legal work and, although when the loans were 
made there was no obligation on any borrower to transact legal 
work with the appellant firm, that expectation was often 
fulfilled ; such transactions of loan numbered up to 100 
in the course of a year. A loss of some {2,500 was anticipated 
in connection with one of these loans and an attempt was 
made to deduct that amount in computing the profits of the 
firm. It was held that the taxpayers could not be said to 
be carrying on a separate trade or business of money lending 
and that the loss of £2,500 was net incurred in the course of 
their practice as solicitors, and accordingly could not be 
deducted in computing their profits for tax purposes. 


Capital expenditure 


Practising solicitors, in common with others practising 
professions, are entitled to the capital reliefs mentioned in 
the Income Tax Act, 1952, Pt. X, as amended by the Finance 
Act of 1954, in respect of any capital expenditure of the type 
there provided for: in fact, it is thought that the only 
expenditure of this type which is likely to be incurred by a 
solicitor is that in respect of machinery and plant. It is 
clear that such items as typewriters, duplicating machines, 
dictating machines, etc., can properly be described as 
machinery and so qualify for the allowance. In addition 
it is thought that by concession a similar allowance can be 
had in respect of office furniture and equipment of other 
descriptions. It has, however, been held in Daphne v. Shaw 
(1926), 11 Tax Cas. 256, that books forming the law library 
of a solicitor cannot be termed machinery or plant, so that 
capital allowances cannot be obtained in respect of the now 
very considerable expenditure necessary to establish such a 
library. Once such a library is established it is the practice to 
allow as a deduction against profits the expenses of 
maintaining it ; such expenses will include the subscription 
to and binding of reports and professional periodicals and the 
cost of the replacement of old editions by new editions. 


It will be recalled that in the case of expenditure on plant 
and machinery which was incurred before 6th April, 1954, 
it was possible to obtain an “ initial allowance ”’ of 20 per cent. 
It will be appreciated that when such an allowance was claimed 
and obtained it was in the nature of an additional wear and 
tear allowance in that the wear and tear allowance in 
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subsequent years was computed upon the value of the assets 
not only less the first year’s wear and tear allowance but 
also less the initial allowance. Accordingly, the result in 
the long run, if the plant or machinery was held for the 
greater part of its theoretically useful life, was not that any 
greater total of allowances was had by the taxpayer but 
rather that he received a greater part of those allowances 
in the earlier years at the expense of the later years. Of 
course, if he disposed of the plant and machinery for a price 
greater than its original value less the amount of initial 
allowance and wear and tear allowance which had been 
received, then he would be liable to a balancing charge up 
to the total capital allowances he had enjoyed. 

In the case of such expenditure on new (as distinct from 
secondhand) plant and machinery incurred after 6th April, 
1954, the taxpayer may receive not an initial allowance but 
an investment allowance at the rate of 20 per cent. The 
principal distinguishing feature of this new allowance is 
that it is not to be written off the value of the asset for the 
purpose of computing wear and tear allowances, so that it 
does in fact constitute an additional remission of tax and not 
merely an advance of wear and tear allowance. It is to be 
observed, however, that it is not available for ‘‘ road vehicles 
unless they are of a type not commonly used as private 


EVIDENCE OF A 


THE recent case of Ammar v. Ammar [1954] 3 W.L.R. 41; 
ante, p. 392, deals primarily with the right of an assisted 
person, a husband respondent to a divorce suit, resident in 
Cyprus, to have available for him under the Legal Aid and 
Advice Act, 1949, the necessary funds to enable him to 
come over to this country in order to defend the petition for 
divorce, and to seek by a cross-prayer a decrec for restitution 
of conjugal rights. The case is also of importance, however, 
by reason of the refusal of Sachs, J., to grant the husband’s 
application to have his evidence taken before a special 
examiner in Cyprus, and it is upon this aspect of the matter 
that the present article is written. 

Upon this point, Sachs, J., says, after referring to the 
allegations in the wife’s petition and the husband’s cross- 
prayer: ‘‘ Having read the above allegations and being 
mindful of the matters which are in issue on the cross-prayer, 
it seems to me that there could not frequently be a case in 
which it is more essential for a respondent husband to be 
present in court if justice is to be done between the parties. 
A great deal must necessarily depend on the impression the 
court obtains of the weight of the husband’s evidence as 
assessed when he gives it and when he is cross-examined 
thereon. In the above circumstances the court would be 
most reluctant to allow a husband who was in a position to 
come to this country from Cyprus to give his evidence before 
a special examiner. The duty of forming an impression of 
the weight of his evidence cannot be delegated to such an 
examiner. The sole ground on which the husband applies 
to have his evidence taken before a special examiner relates 
to his lack of means and, thereby, of his ability to come to 
this country. The husband is an assisted person and has 
obtained a civil aid certificate under the Legal Aid (General) 
Regulations, 1950, reg. 3 (4), made pursuant to the Legal 
Aid and Advice Act, 1949, which relates to persons resident 
outside Great Britain. Accordingly, I must, and do, assume 
that before this certificate was granted the machinery for 
investigating the husband’s means was used and was effective. 
If so, it would follow that his means are such as would warrant 
this certificate being granted and that the allegation that he 
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vehicles and unsuitable to be so used or are provided wholly 
or mainly for hire to or carriage of members of the public 
in the ordinary course of a trade.”’ 


Entertainment of clients 


The case of Bentleys, Stokes & Lowless v. Beeson (1952) 
1 T.L.R. 1529; 33 Tax Cas. 491, will be reasonably fresh 
in the memory of most solicitors. That case decided in effect 
that where a solicitor entertained his client to lunch for the 
purpose of discussing business with him, the cost not only 
of the food (and it may be the wine) consumed by the client 
but also of that consumed by the solicitor could be deducted 
in computing the solicitor’s profits for income tax purposes. 
Such a decision is, of course, a welcome one, but it should be 
remembered that it does not, as some people seem to have 
thought, enable a solicitor to charge in his accounts an overall 
or round sum for such expenditure. It is elementary that 
no deduction can be taken from profits on the ground of 
expenditure unless that expenditure has in fact been incuried, 
and the Revenue authorities are entitled to satisfy themselves 
that this has indeed been the case. Accordingly, if it is 
desired to take advantage of the decision and deduct such 
expenditure as may have been incurred, it is essential that a 
proper record be kept of the expenditure in question. 


G.B.G. 
PARTY ABROAD 


is unable to find the money to come to this country is probably 
accurate. There is in the affidavits filed no suggestion that, 
if money were available, he would be either unwilling or 
unable to come here for the purpose of the trial. There 
thus arises the question: What is the proper course to 
pursue in a case where the husband, an assisted person, is 
outside Great Britain and can properly object that justice 
might be denied to him if his evidence is not put before the 
court, but through lack of means he is unable to attend 
there, and the wife can properly object that justice might 
be denied her if the husband’s evidence were adduced other- 
wise than by being given orally before a trial judge who 
could watch the effect of cross-examination. It is on this 
question that counsel for both sides at the conclusion of the 
argument asked that the application be adjourned into 
court as one raising points of general interest.’’ The learned 
judge then considers the position under the Legal Aid and 
Advice Act and regulations, which is outside the scope of this 
article, and he then concludes by saying, in dismissing the 
husband’s application: “It follows that in the present case 
it is not necessary to deny justice to either party and that an 
order for the examination of the husband before a special 
examiner should be refused. If the husband wishes to 
attend court, the legal aid machinery is available by which 
the means for his attendance can be adequately provided. 
If, on the other hand, he does not wish to attend court, there 
is no reason why an order should be made to which the wife 
can properly object.” 

The application which was considered in this case was an 
application in a divorce suit, and in the circumstances the 
respondent husband was in reality making an application 
for his evidence to be taken in two separate capacities: first, 
in his capacity as respondent to the suit by his wife for 
dissolution upon the ground of cruelty, and, secondly, in 
his capacity as petitioner in his cross-prayer against his 
wife for a decree of restitution of conjugal rights. As regards 
the application having been made in a divorce suit, it should 
be observed that the grant or refusal of such an application 
does not depend upon the construction of the divorce rules, 
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but that it is a matter of wider application under the general 
practice as governed by the Rules of the Supreme Court, 
since under the Matrimonial Causes Rules, 1950, the provisions 
of R.S.C., Ord. 37, with regard to the examination of witnesses 
are applied to an examination in the divorce division, subject 
to certain consequential amendments. Thus, r. 25 (3) of 
the Rules of 1950 provides that: ‘‘ Any party may apply 
for the appointment of an examiner or for a commission or 
for letters of request to examine a party or witness in any 
cause, and for leave to give the depositions taken on the 
examination in evidence at the trial, and the provisions of 
rr. 6 to 25 of Ord. 37 of the Rules of the Supreme Court shall 
apply to the examination, save that in r. 16 of the said Order 
there shall be substituted for the reference to the Central 
Office a reference to the Divorce Registry.” 

As regards the general practice, r. 5 (1) of Ord. 37 provides 
that: “‘ The court or a judge may, in any cause or matter 
where it appears necessary for the purposes of justice, make 
an order for the examination upon oath before the court 
or a judge or any officer of the court, or any other persen, 
and at any place, of any witness or person, and may empower 
any party to any such cause or matter to give on deposition 
any evidence therein,’’ and para. (2) of this rule provides 
that: ‘‘ Any order under para. (1) of this rule may be made 
on such terms (including, in particular, terms as to the giving 
of discovery before the examination takes place) as the court 
or judge may think fit.’’ In applying this rule the courts 
have found it necessary to distinguish between cases in 
which the party to be examined is a plaintiff and cases where 
he is a defendant, since the principles which are applicable 
in the two cases are not the same. 


Examination of a Plaintiff 

It is of interest to observe how great a change from the 
point of view of a plaintiff has been brought.about in the 
course of the last half-century by the advent of the Legal 
Aid and Advice Act, 1949, as regards the financial ability to 
bring proceedings. The extent of this change is well 
illustrated by the decision in Macaulay vy. Glass (1902), 
47 So. J. 71, where the plaintiff, who was resident in Rhodesia, 
was suing two defendants in this country to recover certain 
profits and was making an application under the predecessor 
of the present rule for the examination of (inter alia) himself 
at Bulawayo. The grounds of the application put forward 
by the plaintiff for the examination of himself were the 
expense of his coming to England, and the serious loss which 
he would incur in his so coming through loss of business 
during his absence from Rhodesia, and it was stated by him 
that the action could not have been brought in Rhodesia 
since there was no provision in that country for the service 
of legal proceedings upon persons resident in England. In 
his judgment refusing the application, Kekewich, J., stated 
that he could not agree with the suggestion that the plaintiff 
had not chosen his own tribunal. If a plaintiff started an 
action in England, whatever his reason for so doing were, 
he must be held to have made his choice. He (his lordship) 
considered that he would be going far beyond any previous 
decisions were he to allow a commission solely on the ground 
of saving expense and for no other reason. In his opinion 
a very strong case was required to allow the plaintiff to be 
examined upon commission, and such case had not been 
made out. It will, therefore, be noted that, both in Ammar 
v. Ammar and in Macaulay vy. Glass, the application, by 
what was in reality the plaintiff in each case, for an examination 
on the ground of expense, was refused, so that had the 
position been in May, 1954, the same as it was in November, 
1902, in each case the plaintiff would have been, as indeed 
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Macaulay in fact was, left without a remedy, solely for the 
reason that the lack of means of the plaintiff prevented him 
from coming over to this country in order to establish his 
legal rights. 

There are, however, other cases in which an order has been 
made for the examination of a plaintiff abroad. In Banque 
Franco-Egyptienne v. Lutscher (1879), 28 W.R. 133, the 
plaintiff bank and four other plaintiffs had commenced an 
action for the purpose of having an agreement, in which they 
were jointly interested, set aside on the ground of the 
defendant’s fraud. It appeared that the plaintiff bank were 
the substantial plaintiffs and that the remaining four plaintiffs 
were interested in such small amounts that they were unwilling 
to come to England to prosecute their claim, their evidence, 
however, being necessary to establish the claim of the bank. 
In granting what was in effect a motion on behalf of the bank 
for a commission to examine, in Paris, the four other 
plaintiffs, Fry, J., stated that, if he refused to appoint a 
special examiner, the real plaintiffs, the bank, might be 
compelled to bring on their cause without witnesses. Again, 
in Armour v. Walker (1883), 25 Ch. D. 673, which was an 
action between two partnerships concerning an agreement 
for the purchase and sale of certain wheat, an order was 
made for the examination in New York of the plaintiff, 
Cotton, L.J., stating, in affirming an order to this effect which 
had been made by Chitty, J., that the case was not one where 
the purposes of justice required that the plaintiffs should be 
present in this country at the trial, that the case was not one 
of identity, and that he rather doubted whether the action 
turned much on any dispute as to facts. In agreeing, 
Lindley, L.J., said: “‘ There may be special cases where it is 
necessary for the purposes of justice that the examination 
should take place here, but no such special case is made out 
on the present occasion.”’ 

This reference by the learned lord justice to special cases 
where it is necessary for the purposes of justice that the 
examination should take place in the courts of this country 
leads to a consideration of the cases in which an examination 
has been refused upon the ground that the purposes of justice 
required that the plaintiff should give his evidence here 
where he would be subject to cross-examination. For 
example, in Berdan v. Greenwood (1880), 20 Ch. D. 7647, the 
plaintiff, a citizen of the United States of America and the 
inventor of a rifle called the Berdan rifle, claimed a 
commission from the defendant’s firm under an agreement 
with him in respect of the use of his influence with the Russian 
Government to prevent them giving an order to any parties 
other than the defendant for machines to make his rifles, 
which claim the defendant disputed upon the ground (inter 
alia) that the plaintiff had never used his influence with the 
Russian Government. An application by the plaintiff for his 
evidence to be taken on commission upon the ground that 
he was suffering from a disease of the heart which would 
render a sea voyage perilous to him was granted by the, 
Exchequer Division, but on appeal the Court of Appeal set 
aside the order which had been made. In his judgment 
Baggallay, L.J., said this of the material words of para. (1) of 
this rule (then r. 4 of the R.S.C., 1875): ‘‘ What, therefore, 
the court or the judge is called upon to consider is whether it 
appears necessary for the purposes of justice that the 
commission should be issued. Of course, ‘ for the purposes 
of justice’ does not mean in the interest of either party to 
the litigation, but in the interest of all the parties to the 
litigation . . . But we must regard the interests of justice, 
the interest of the defendants as well as that of the plaintiff, 
and, of course, we must consider the nature of the issues 
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which are raised in the pleadings.’’ The learned lord justice 
then dealt with the argument as to the credibility of the 
plaintiff, saying: ‘‘... but, in considering whether the 
examination of a witness should be taken by commission, we 
must have regard, at any rate, to the possibility of his not 
being a credible witness. If the witness is a credible witness 
it is hardly material whether he gives his evidence viva voce 
in court or before a commission, or by affidavit, or in any other 
form. But we must assume the possibility of his not being 
a credible witness, and then it becomes of the most extreme 
importance that the jury, or the court which has to decide 
the question, should have the opportunity of seeing the 
demeanour of the witness and observing the way in which 
the various questions which are put to him in cross-examina- 
tion are answered . . . And I think that, even in the extreme 
case where the refusal of a commission might prevent the 
evidence of the witness from being given at all, yet, if the 
court was satisfied that the non-attendance of the witness 
before the tribunal which had to decide the case would lead 
to injustice to the defendant, the commission still ought to be 
refused.’ It may be noted as regards this case that in Langen 
v. Tate (1883), 24 Ch. D. 522, Cotton, L.J., distinguished the 
decision in Berdan v. Greenwood, stating that there the court 
was satisfied that the reason given for the plaintiff's not 
coming to England was a pretence, and was only brought 
forward to enable him to avoid being cross-examined in 
court. 

Again, in Nadin v. Bassett (1883), 25 Ch. D. 21, the plaintiff, 
who was resident in New Zealand, brought an action for 
redemption claiming certain property in England, alleging 
himself to be the heir-at-law of a person who had died intestate 
entitled to a remainder in fee in the equity of redemption 
which had fallen into possession since his death, and the 
question at issue was the identity of the plaintiff, the 
defendant by his statement of defence admitting that, if the 
plaintiff was the person he alleged himself to be, he was 
entitled to redeem the property. Upon the application of the 
plaintiff under r. 5 of the order, Kay, J., made the order 
sought, subject to a certain qualification which was intended 
to preserve the right of the defendant to cross-examine the 
plaintiff at the trial in the presence of witnesses in England 
who could speak to his identity. Upon appeal this order was 
affirmed, subject, however, to the proviso that the deposition 
of the plaintiff was not to be read if the defendant required 
him to appear at the trial to be examined and cross-examined. 
In his judgment, Cotton, L.J., said: ‘‘ The great contest, 
however, is as to the examination of the plaintiff. The 
examination before a special examiner may be ordered if the 
court considers it ‘necessary for the purposes of justice.’ 
No case is made that it is practically impossible for the plaintiff 
to attend at the trial, and what we have to consider is whether 
under the circumstances of the particular case justice requires 
that he should be examined in this way. It appears to me 
that it is not consistent with the due administration of justice 
to allow the plaintiff to give evidence in his own behalf 
without attending to be orally cross-examined . .. Justice 
requires that he should appear at the trial in order that his 
identity may be tested.’’ See also Keeley v. Wakley (1893), 
9 T.L.R. 571; Lawson v. Vacuum Brake Company (1884), 
27 Ch. D. 137 ; Coch v. Allcock (1888), 21 Q.B.D. 178 ; Light 
v. The Governor and Company of the Island of Anticosti (1888), 
4 T.L.R. 430. 

Examination of a Defendant 

The principle as stated by Kekewich, J., in the passage in 
Macaulay v. Glass, set out above, that “ If a plaintiff started 
an action in England, whatever his reasons for so doing were, 
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he must be held to have made his choice,’’ has, of course, 
no application in a case where it is not a plaintiff but a 
defendant who is seeking an order for his own examination 
to be taken abroad, and the authorities show that the court 
will not regard such a case of a defendant with the same 
strictness as the case of a plaintiff. Thus, in Ross v. Woodford 
{1894} 1 Ch. 38, an action was brought to enforce the plaintiff's 
alleged legal title to certain shares in a joint stock company 
established in the South African Republic of the Transvaal, 
under an agreement by the defendants, a husband and wife, 
and signed by the wife, binding her to assign the shares in 
question to the plaintiff as his absolute property. In answer 
to this the defendants pleaded that the shares were agreed 
to be transferred to the plaintiff by way of security only, 
for money advanced to them by him, and that the wife did 
not understand the effect and nature of the agreement when 
she signed it. In granting an application on behalf of the 
defendants, then resident in the Transvaal, that their evidence 
and that of any of their witnesses resident in South Africa 
might be taken in that country, and in rejecting the contention 
on behalf of the plaintiff that the circumstances were such 
that the defendants were practically in the position of 
plaintiffs, Chitty, J., said: ‘‘ No doubt it is a matter of great 
importance to see the demeanour of the witnesses in open 
court, where there is likely to be, as in this case, a considerable 
conflict of testimony; but that is not the point I have to 
decide in this case: the point is whether, by refusing the 
defendants’ application, I am to compel them either to give 
up their case or come over here at great expense and 
inconvenience to attend the trial. There are many cases 
where the court has been very reluctant to accede to applica- 
tions by a plaintiff to take evidence abroad, because the 
tribunal has been chosen by the plaintiff himself : so, too, with 
regard to the case of a plaintiff asking for a commission to 
examine himself, the court has full discretion, but it exercises 
that discretion strictly and does not grant the application 
unless a very strong case is made out ; but the case is entirely 
different when it is the defendant’s application, and particularly 
that of a defendant lawfully resident out of the jurisdiction 
according to the ordinary course of his life and business ; and 
to compel these defendants to come over here at great expense 
to attend the trial, or give up their case, would be oppressive 
and unfair, and in my opinion it would be wrong to apply to 
the case of a defendant the principles that are applicable to 
the case of a plaintiff asking for a commission to examine 
himself.’’ 

The general principle thus enunciated by Chitty, J., was 
said by Lindley, L.J., in New v. Burns (1894), 43 W.R. 182, 
to have been correctly stated by him. There, in allowing an 
appeal from Day, J., sitting in chambers and in granting an 
application by the defendant, a Canadian subject, to have 
the evidence of himself, and other witnesses, taken in Canada 
in a case where a charge of fraud was alleged, the learned 
lord justice said: “‘ In granting or refusing a commission to 
take evidence abroad there is a material difference between a 
foreign plaintiff and a foreign defendant. Prima facie, a 
foreigner who is sued in this country is entitled to a commission 
to take place where he lives.’’ Earlier in his judgment he had 
stated that it was not for Mr. Burns to show why he should 
not come here, but that it was for those who were suing him 
to show why he should, and this view of the matter was 
indorsed by the Divisional Court in Hunt v. Roberts (1892), 
9 T.L.R. 92, where the decision of Charles, J., sitting in 
chambers, who had made an order for the examination of the 
defendant abroad upon payment of £50 into court for expenses, 
was upheld. Here there was a claim by the plaintiff for 
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commission in respect of services alleged to have been rendered 
by him to the defendant as private secretary, which claim was 
wholly denied, and it appeared that at the time of the 
application for the examination the then defendant was bringing 
an action against the then plaintiff for money lent, which 
action was then pending. Lord Coleridge, C.J., in his judgment 
stated that the application was one for the discretion of the judge, 
and that he was not disposed to disturb it, and Wills, J., observed 
that a party could not by merely bringing an action against 
another drag him from the other end of the world. And in 
Lewis v. Kingsbury (1888), 4 T.L.R. 626, where the defendant 
alleged in answer to a claim on a covenant in a mortgage 
that the circumstances under which the money was lent 
constituted an unconscionable bargain with an expectant heir, 
and that the mortgage was obtained by fraud, an order was 
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made by the Divisional Court for the examination abroad of 
the defendant upon the condition that the trial of the action 
should not be postponed if the commission was unduly delayed, 
and that a sum of £5,000, which had been paid into court, 
should be paid out to the plaintiff. It was stated by 
Huddleston, B., in his judgment that there were special 
circumstances in the case for a commission to issue, and on 
appeal (/bid., p. 639) this order was affirmed, the court stating 
that under the peculiar circumstances of the case it would be 
unjust to the defendant to refuse to issue the commission. 
See also Emanuel and Another v. Soltykoff (1892), 8 T.L.R. 331, 
in which Fry., L.J., said that, balancing the convenience of 
both parties, in his opinion the convenience of the defendant 
ought to be more consulted than the convemience of the 
plaintiffs. M.H.L. 


OIL ON THE SHORE AND THE LANDOWNER’S 
REMEDIES 


THE problem caused by the discharge of oil from ships into 
the sea and its subsequent deposit on the coast is an inter- 
national and a national one, and negotiations between a 
number of countries with a view to a new international 
convention designed to control these discharges more 
effectively in the future have recently taken place. Meanwhile, 
the private owner of foreshore who finds his land covered 
with oil cast up by the action of wind and tide, sometimes 
causing great damage as well as annoyance, usually regards 
himself as without any remedy against the wrongdoer. This 
is often a just appreciation of the situation, since discharges 
of oil from ships are usually clandestine and take place 
many miles out at sea, so that it is, as a practical matter, 
impossible to trace the wrongdoer. If, however, this difficulty 
does not exist (and discharges of oil are sometimes made in 
or near harbours and estuaries in circumstances which 
mak it possible to attribute them to a particular ship at 
a perticular time), the landowner is not without a remedy. 
But an action of this kind is something of a novelty, and, as 
the decision described below shows, failure to choose the 
right form of proceedings may, perhaps, result in a non-suit. 

The decision is the recent one in Southport Corporation v. 
Esso Petroleum Co., Ltd. |1953) 3 W.L.R. 773 ; 97 Sov. J. 764, 
and (1954) 3 W.L.R. 200; ante, p. 472 (C.A.). The first 
defendants were the owners of a small tanker, the Jnverpool, 
which, on a certain day, left Liverpool for Preston with a cargo 
of heavy fuel oil. While in the Ribble estuary the [nverpool, 
owing to a defect in her steering, took a heavy list which 
could not be corrected, and she ran aground. The master, 
fearing that she would break her back, with possible loss of 
life as well as of the ship, ordered the discharge of about 
400 tons of her cargo of oil to refloat her. The oil became 
deposited on the foreshore, which belonged to the plaintiff 
corporation, and did great damage which it cost the corporation 
a substantial sum to make good. 

Before passing to the way in which the. case was laid, 
two points should be noted. First, the plaintiffs sued not 
as a municipal or public corporation but as landowners. 
Secondly, the oil discharged from the /nverpool was part of 
her cargo, but it might just as well have been part of her 
own fuel oil. There is nothing in this decision, I conceive, 
to make it inapplicable by reason of either of these circum- 
stances to what I would call the ordinary case of pollution 
of a private foreshore by oil discharged from a ship in the 





course of the cleaning out of the tanks in which the ship's 
fuel oil is kept. 

The plaintiffs sued for damages and alleged that the deposit 
of oil on their foreshore was either a trespass or a nuisance 
or constituted negligence. The defendants pleaded, first, 
that if the plaintiffs had a case in trespass or nuisance, they 
enjoyed their property subject to the right of the public to 
navigate upon the seas and they could not complain of 
damage resulting from the exercise of such rights without 
carelessness ; and, secondly, the defendants relied on the 
defence of necessity, that the discharge was reasonably 
necessary for the safety of the crew and the ship. 

The action came on before Devlin, J., who considered first 
the cause of action in nuisance. His conclusion was that, 
although the nuisance complained of emanated from a ship, 
there was an action here either for public nuisance or for 
private nuisance. The learned judge considered nuisance 
first because, in his view, it was of a wider class than trespass ; 
if there was an unlawful interference with the plaintiffs’ 
property, the question whether it was_frespass or nuisance 
depended on whether or not there was a direct physical 
interference, and on this question he inclined to the view that 
there was such interference, but having regard to the views 
he had expressed about nuisance it was unnecessary to enter 
into that matter, which was not covered by precedent. 
The plaintiffs had, thus, a good cause of action in trespass 
or nuisance, subject to the special defences raised. 

As to these, Devlin, J., referred to two passages from 
judgments or speeches of Lord Blackburn to the effect 
(broadly speaking) that the rights of owners of property 
which adjoins a highway must accept injury arising from the 
use of the highway as an incident of the property, unless 
proof of want of care or skill (i.e., negligence, in modern 
terminology) is available. The test was, therefore, simply 
the presence or absence of negligence, and on this point 
Devlin, J., after considering the facts, came to the conclusion 
that a case of negligence had not been made out. Judgment 
was, therefore, given for the defendants. (The other defence, 
of necessity, was rather special to the particular case, and 
I propose to say no more about it than that on this defence 
also the defendants were held to be entitled to succeed.) 

The Court of Appeal by a majority (Singleton and Denning, 
L.JJ., Morris, L.J., dissenting) reversed this decision on the 
ground that the failure in the steering gear of the ship was 
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something unusual which it was for the defendants to explain, 
and as no explanation had been given the doctrine of res ipsa 
loquitur applied to cast the liability for its consequences on 
to the defendants. This, again, is a circumstance which 
was special to the particular case, and the actual decision of 
the Court of Appeal is thus of no assistance in the problem 
of choosing the right remedy and the right form of proceedings 
in What [ have called the ordinary oil pollution case. But 
there are dicta in the judgments of the Court of Appeal, 
particularly in the judgment of Denning, L.J., which do bear 
directly on this problem. 


Denning, L.J., began his judgment with some general 
observations on the nature of the actions of trespass to 
land and nuisance respectively. As regards trespass, he 
referred to the rule (to which Devlin, J., had also made 
reference) that in order to support an action for trespass to 
land the act done by the defendant had to be a physical act 
done by him directly on to the plaintiff's land, and that if 
the damage done to the land was not the direct but the 
consequential result of the defendant’s act, the remedy was 
in nuisance and not in trespass. Applying this distinction 
to the case before him, the learned lord justice expressed the 
view that as the discharge of the oil was not done directly on 
to the plaintiffs’ foreshore, but in the estuary whence it was 
carried on to their land by the tide, trespass did not lie. 
As to this, Devlin, J., had pointed out in passing (on the view 
he took of the case in nuisance it was not necessary to pursue 
this point) that the case might be one of ‘‘a nuisance of a 
particular kind analogous to trespass ; see Jones v. Llanrwst 
U7.D.C, 1911) 1 Ch. 393, per Parker, J., and Nicholls v. Ely 
Beet Sugar Factory, Ltd. |1931| 2 Ch. 84, per Farwell, J.”’ 
Denning, L.J., did not refer to these cases, and his conclusion 
that the plaintiffs had no case in trespass suffers from this 
omission. In Jones's case the trespass consisted in the 
deposit upon the plaintiffs’ river bed of solid matter which 
was brought down by the river in a suspended state from 
the defendants’ premises. 


Morris, L.J., on the other hand, took a different view, 
which was that if the ship had for no good reason deliberately 
decided to pump out a quantity of oil in circumstances 
under which, by the action of the tide or wind, the oil would 
be carried ashore, there would have been a good cause of 
action in trespass or nuisance. He went on to say that there 
might be trespass if something were placed on land, but 
equally, he thought, there might be trespass if something 
were thrown upon land or if the force of the wind or moving 
water caused a thing to go on land. The authority cited for 
this view was Jones's case. 

As to nuisance, the view of Denning, L.J., was that an 
action for private nuisance must be based on the use by the 
defendant of his own land in a way injurious to the plaintiff, 
and as here the discharge had taken place from a ship and 
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not from land, there was no case. This is an interesting 
point which could with advantage be pursued. Undoubtedly 
the typical case of private nuisance has always involved a 
use of land by the defendant, but it is possible that this has 
been an accidental circumstance not going to the essentials 
of the action. But if there was no cause of action in private 
nuisance, there was, in the view of Denning, L.J., a public 
nuisance when oil was discharged into the sea in such circum 
stances that it was likely to be carried on to the shores of 
the land to the prejudice and discomfort of Her Majesty’s 
subjects. Such a public nuisance would entitle any persons 
suffering greater damage than the generality of the public 
to bring an action for damages. Applying these principles, 
Denning, L.J., concluded that the discharge in the case 
before him was a public nuisance. He then went on to 
consider the question of negligence, with results already 
indicated. 

These are the parts of the judgments in this interesting 
case which are immediately relevant to the ordinary pollution 
by oil case. What conclusions one can safely draw from them 
it is not so easy to say. In view of the way that the case 
was dealt with both below and on appeal it is difficult to 
draw a line between what is obiter in all or, at any rate, some 
of the judgments, and what is not, and the safe course, 
perhaps, is to treat everything that was said in the course 
of this litigation, except the part of Devlin, J.’s, judgment 
on the issue of negligence, which was reversed, as of equal 
authority. On this footing the views expressed by Denning, 
L.J., on the availability to the plaintiffs of a cause of action 
in trespass or nuisance are minority views in the face of a 
majority consisting of Devlin, J., and Morris, L.J., whose 
opinions on this part of the case, moreover, were supported 
by references to decisions not mentioned by Denning, L.J. 
If this majority opinion is accepted as authoritative (the 
judgment of Singleton, L.J., was confined to the issue of 
negligence, on which he differed from the judgment below), 
the landowner whose foreshore is polluted by oil discharged 
without (at the least) reasonable cause from a ship at sea 
or in an estuary has a cause of action in trespass or nuisance 
against the shipowners. If Denning, L.J.’s views on this 
point are correct, the only remedy available to the landowner 
is an action based on public nuisance coupled with special or 
peculiar damage to himself. 

A considered opihion on the question which of these two 
views is correct (taking into account the further possibility 
that there may, contrary to both these schools of thought, 
be some difference between trespass and nuisance (1.e., private 
nuisance) as affording a cause of action in circumstances of 
this kind) would involve research going far beyond the scope 
of this article. I merely draw attention to this divergence 
of opinion as something which would deserve the closest 
consideration by anyone minded to bring an action for 
pollution of his foreshore by discharge of oil from a ship. 


“ABC” 





Mr. Brian ALGAR, senior assistant solicitor in the Bradford 
Town Clerk’s Department, has been appointed deputy town clerk 
of Richmond, Surrey. 

The Minister of Education has appointed Mr. W. L. DALE 
to be legal adviser to the Ministry on the retirement of Sir Cecil 
Dawes as from 11th October. Mr. Dale has served as deputy to 
the legal adviser to the Colonial Secretary and the Secretary for 
Commonwealth Relations. His place in the Commonwealth 
Relations Office will be taken by Sir RALPH HONE as assistant 
legal adviser. 

Mr. J. B. Pine, Assistant Attorney-General, Gibraltar, has 
been appointed Solicitor General, Bermuda. 


The Lord Chancellor has appointed Mr. Ertk FRANCIS GERARD 
RHopes, A.F.C., Registrar of the Portsmouth, Andover, 
Lymington, Petersfield and Southampton County Courts and 
District Registrar in the District Registries of the High Court 
of Justice in Portsmouth and Southampton, to be, in addition, 
the Registrar of Winchester County Court and District Registrar 
in the District Registry of the High Court of Justice in Winchester 
as from Ist October, in place of Mr. T. E. Brown, M.B.E., who 
resigned on 30th September, 1954. 

Mr. REGINALD WILLIAM JAMES TRIDGELL, deputy town clerk 
of Weymouth, has been appointed deputy town clerk of Torquay 
as from Ist November. 
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A. K. R. KIRALFY 
The 


English Legal System 


This book is especially designed for students 
of the English Legal System in the course for 
the Intermediate LL.B. of the University of 
London. This one book covers all the topics 
of the syllabus. It is written without 
assuming any prior knowledge of the subject, 
and technical terms are explained or illustrated 
as they occur. 


Net 27s. 6d. 


Winfield on Tort 


Sixth Edition 
By T. ELLIS LEWIS 


‘** Professor Winfield’s text-book is a classic 
in the high tradition of Cambridge Scholar- 
ship, and it has already enjoyed the honour 
of citation in numerous judgments. Its two 
outstanding qualities are its lucidity and the 
studied moderation of statement with’ which 
Professor Winfield treats controversial 
topics. . . .”—The Solicitor. 

Net £2 10s. 


Postage Is. 3d. 


Postage Is. 6d. 


J. G. MONROE 
The 
Law of Stamp Duties 


“It is difficult to decide in reading this 
book whether the students have been a curse, 
in that, they have prevented the author 
writing the best complete text-book on the 
law of stamps we are likely to have, or 
whether they have been a blessing, in that 
they have forced him to try and write a clear 
account of this branch of the law with 
outstanding success. . It can strongly be 
recommended to practitioners.”—Law Times. 


Net 25s. Postage Is. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £ acccccnemnnee nnn free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 











St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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Please mention “ THe SoLicirors’ JoURNAL”’ when replying to Advertisements 


LEGACIES 


THE ATTENTION OF LEGAL ADVISERS 
is earnestly requested by 


DISTRESSED GENTLEFOLK’S 
AID ASSOCIATION 


Established 1897 


Patron: Her Majesty Queen Elizabeth, The Queen Mother 3 


WHO ARE IN CONSTANT NEED OF FUNDS 


to enable the Committee to continue the 
weekly grants to over 300 old and invalid 
gentlepeople, and hundreds of other sick and 
chronic invalids now being cared for both in 
their own homes and in the Nursing and 
Residential Homes provided by the Association. 


The Association entirely depends upon 
voluntary contributions for the 
continuation of its work. 


WE URGENTLY APPEAL FOR HELP 


Hon. Treasurer: R. A. BROMLEY DAVENPORT 


10 Knaresborough Place, London, S.W.5 
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Landlord and Tenant Notebook 


BUSINESS PREMISES : 


“A LANDLORD is entitled,”’ said Uthwatt, J., delivering the 
judgment of the court in Tedman v. Whicker |1944) K.B. 112 
(C.A.), “to have an eye on the Act while having his other 
eye on the paper embodying the tenancy terms. The Act is 
addressed to him. Why should he wander in the dark when 
a lamp is ready to hand ?’’ The passage is but one of many 
which can be cited to illustrate the difference between evading 
and avoiding, and I cite it in order to anticipate reproach ; 
for what I propose to examine in this article is whether 
s. 43 (3) of the Landlord and Tenant Act, 1954, illuminates 
some narrow pathway by taking which landlords may be able 
to keep their properties away from Pt. II of the Act. 





The subsection runs : “ This Part of this Act does not apply 
to a tenancy granted for a term certain not exceeding three 
months unless (a) the tenancy contains provision for renewing 
the term or for extending it beyond three months from its 
beginning ; or (6) the tenant has been in occupation for a 
period which, together with any period during which any 
predecessor in the carrying on of the business carried on by 
the tenant was in occupation, exceeds six months.”’ 

The two resolutive conditions make the pathway narrow 
indeed, but what I have in mind, and had in mind when I 
first threw out the suggestion when examining Pt. II of the 
Act in our issue of 11th September (ante, p. 617), was that 
parties might be disposed to “ arrange matters so that there 
was nothing to which the Act could apply’ (see Maclay 
v. Dixon |1944| 1 All E.R. 22 (C.A.)), e.g., if the landlord of 
a shop, garage or other business premises was willing to let 
them for a term of vears, but anxious not to be bothered with 
applications for new tenancies, by his tenant or his tenant’s 
successors, to him or his successors, and a prospective tenant 
was perfectly willing to fall in with his ideas. Could an 
arrangement of matters be made so that Pt. II did not apply, 
by a grant for what Warrington, J., called, in A vers v. Hanson, 
Stanley and Prince (1912), 56 Sox. J. 735, a “‘ non-continuous 
period "” ? 

That case was one of two which I have been able to find 
in which the phenomenon of such a term was present, and 
while both decisions occurred, of course, before the days of 
the Landlord and Tenant Act, 1954, it might be useful to 
consider whether tenancies of the types concerned would 
have attracted Pt. II had it been in force. 

The other decision was Smallwood v. Sheppards 1895 
2 Q.B. 627, in which the main issue was whether an oral 
agreement was sufficiently evidenced having regard to the 
Statute of Frauds (now the Law of Property Act, 1925, s. 40). 
The defendant, who owned roundabouts and swings, orally 
agreed with the plaintiff, in February, 1894, to pay him £45 
for the use of some waste land on the ensuing Easter Monday, 
Whit-Monday, and first Monday in August. The defendant 
was to pull down a shed, being allowed £5; was to pay £15 
“in respect of each”’ of the bank holidays, less one-third of 
the £5 allowance ; and if the land were let by the plaintiff 
the defendant was not to pay him in respect of the time 
during which he was not in occupation. The defendant 
paid a deposit of 45; the terms of the receipt (if any) are 
not mentioned. On Easter Monday he used the land and 
paid the plaintiff £8 6s. 8d., the difference between £15 and 
the total of the deposit and allowance. It may be that 
neither swings nor roundabouts paid, and that the summer 
of 1894 was like that of 1954; at all events, the defendant 
made no use of the land on the other bank holidays. And 
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NON-CONTINUOUS TERMS 


he pleaded, when sued for the balance of the £45 less allowances, 
that there was no writing and had been no part performance. 
The judge of Birmingham County Court held that there had 
been entry under and payment under one entire agreement, 
these facts not being referable to three separate agreements ; 
on appeal, the divisional court agreed that there was one 
letting, although its period was not continuous. 

The aetion in Ayers v. Hanson, Stanley and Prince, supra, 
was for nuisance, the plaintiff complaining that the first 
defendant, who was his neighbour, had created a nuisance 
by allowing the other two defendants to course rabbits on his 
land. This raised the question of the relationship between 
the first and the other defendants, and it appeared that this 
was regulated by an agreement evidenced by a receipt, given 
by the first defendant, in these terms: “‘ 11th October, 1911. 
Received of the second and third defendants] the sum of 
£15 for the use of a field for rabbit coursing only on Sundays 
and Wednesdays. And if the police stop it they will not 
receive any money back until the end of March.” 
Warrington, J., rejected an argument that the agreement so 
evidenced amounted to a mere licence, and held that the 
first defendant was entitled to judgment accordingly. 


In each of these cases, the facts of which are admittedly 
out of the way, a tenancy was found to exist. I will now 
ask the reader to imagine some modification of the Avers v. 
Hanson arrangement, making the tenancy either a weekly 
one or pretending that it was for at least six months ; and 
then moot the question whether these two tenancies, or 
either of them, would be tenancies to which the Landlord and 
Tenant Act, 1954, Pt. II, would apply. In my view, it would 
apply to both. The defendant in Smallwood v. Sheppards may 
not have been entitled to more than three days’ exclusive 
possession ; but the finding was not only that there was a 
single contract, but also a single letting. The action was for 
two instalments of ‘‘a single lump rent or price”’ for the three 
days. (The term “instalment” is correctly used in the report: 
I have noticed with regret that the Housing Repairs and Rents 
Act, 1954, incorrectly speaks of an “ instalment ’’ of rent in 
s. 44 (2) (a). But I admit that I have been taken to task 
for pedantry when using the old term “gale’’!) It is, 
perhaps, rather unfortunate, from the point of view of those 
endeavouring to arrange matters so that Pt. II of the Landlord 
and Tenant Act, 1954, will not affect their happy relations, 
that the issue in that case, essentially one turning on the 
law of evidence rather than that of landlord and tenant, was 
decided in this way ; for there is good authority to support 
the proposition that, the term not being one which would 
expire within three years, no writing and no part performance 
would have been necessary. However, one must face the 
fact that the decision warrants the proposition that the 
defendant had or was entitled to a term of years absolute, 
commencing with Easter Monday and terminating with the 
first Monday in August, 1894, both dates included; the 
gaps are a little difficult to explain, and one does not quite 
know what to make of the stipulation which seemed to 
contemplate a possibility of the plaintiff letting the land to 
someone else during the intervals (which could hardly be 
done, say, by landlords of offices who exclude their tenants 
at nights and during week-ends) ; but the term would have 
a certain beginning and a certain ending, and might be 
likened to a length of wire netting in measuring which the 
interstices are not ignored. 
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In the case of Ayers v. Hanson, the habendum is even 
more elusive, and the parties appear to have been weak in 
constitutional law as well as in other branches. But the 
essential point was whether the gaps had the effect of making 
the first defendant a joint tortfeasor, and it was in order to 
negative this suggestion that it was contended that he was 
the second defendants’ landlord. 


It would follow, I submit, that mere non-continuity would 
not take a relationship out of Pt. II by virtue of s. 43 (3). 
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Further, parties who contemplate availing themselves of 
that lamp should note the provision in the second condition : 
“the tenant has been in occupation,’’ which might not be 
read as meaning “‘ in occupation as a tenant.’’ In the result, 
if the security of tenure provisions are to be avoided, this 
would have to be done by granting a non-continuous series 
of distinct tenancies (the Inland Revenue no doubt benefiting) 
and, probably, by also ensuring that during the necessary 
short intervals the grantee himself was not “ in occupation ”’ 
of the premises demised. R.B. 


HERE AND THERE 


HOMELY CLUTTER 


WELL, the Law Courts are open again, and that most curious 
and characteristically English hotchpotch of observances 
which mark the opening of the legal year has been 
conscientiously honoured with all the punctilious piety due 
to that which is decreed by immemorial tradition. But what 
is presented on that day is much nearer a homely clutter of 
chance associations vaguely and almost absent-mindedly 
strung together, some of them far from hoary and venerable. 
Thus, curiously enough, the religious services held respectively 
at Westminster Abbey and Westminster Cathedral are a 
late nineteenth-century innovation. Even more curiously, 
the former became established in imitation of the latter. 
As for the Royal Courts of Justice, which unwary foreigners 
and even some English provincials are so ready to swallow 
whole as redolent of antiquity, we of the law know perfectly 
well how the hazy sentimentality of the hard-fisted 
arriviste nineteenth century intended it to carry over to the 
commercial Strand and the legal system revolutionised by the 
Judicature Acts, the atmosphere of the Gothic glories of royal 
and monastic Westminster. The Central Hall, designed by the 
architect after (quite a long way after) the upper church at 
Assisi, has really no other use in all the year but this single 
day’s solemnity. The cause list stands in the middle and 
certainly does not require all that room. The witnesses and 
parties either wait in the court corridors or in the refreshment 
bar, anywhere but in this vast cavernous palace of the four 
winds and the twenty-four draughts. So what was meant in 
French legal phraseology to be a Hall of Wasted Steps, a 
restless pacing place for the anxious, the detained and the 
retarded wafting on the law’s delays, has settled down into a 
universally acknowledged status of a Hall of Wasted Space. 
Returning habitués have noticed that, since they last saw it, a 
mysterious series of low stone pedestals has been installed 
along each side. It seems that in the course of the last seventy 
years or so someone has noticed that the place gets rather 
cold in winter and radiators are to be installed before the 
late bitterly lamented summer merges into something worse. 


THOSE WHO EAT 


THE not unpleasingly anachronistic blending of Medizval- 
cum-Tudor robes with assorted eighteenth-century wigs lends 
the hall on this occasion of the reopening a fallaciously 
antiquated atmosphere, but the spectators assemble not to 
analyse but to gaze. And it’s a good show, lavishly and 
expensively dressed, essentially English and quite unique. 


But, in the circumstances, is it altogether wise to make it the 
occasion of such an outstandingly emphatic object lesson in 
the law’s delays? The religious services end at about a 
quarter past twelve. The judges and the privileged at the 
Bar then transfer themselves to the Palace of Westminster 
and the transition in leisurely dignity is not speedy, for the 
Lord Chancellor must courteously receive his guests and 
manifest a personal interest in each. Then there is the 
breakfast itself (reinstituted in 1950 as the shadows of 
post-war privation began to be dissipated) and that cannot 
be an occasion of hurried bolting and swallowing and swilling, 
for (other considerations apart) even the simplest eating and 
drinking movements assume a necessary deliberation when 
performed in full-bottomed wig and ermine sleeves and black 
silk ponderous with gold lace. All this achieved, cars must be 
found and boarded and marshalled in order due and, keeping 
their rank, the cars must find their way from Westminster 
to Temple Bar. 
THOSE WHO WAIT 
Now, maybe uninstructedly, one would have thought that, even 
by the most optimistic calculation, it would have been deemed 
impossible that as little as three-quarters of an hour would 
elapse between the emergence from the Abbey and the 
entrance into the Central Hall. To imagine it would amount 
to a clear contempt of the Lord Chancellor’s hospitality. 
Yet official direction at ‘the Law Courts always advises ticket 
holders who wish to witness the procession to be in their 
places by 1 p.m. at the latest. Strangely enough, even after 
the experience of previous years, most of them obediently 
assembled as advised and for a hungry ‘and impatient hour 
experienced the sentiments common all over the country, 
day in and day out, to crowds of jurors and witnesses in 
waiting, cursing the law’s delays and the unpredictability of 
judicial timetables as compiled with the age-old caution of 
court officials. For a full hour from 1 to 2 they sit in 
uncomfortable suspense, wondering whether it is just possible 
to slip out into the crypt for an interim sandwich and a beer. 
If the officials at the Law Courts are incapable of establishing 
sufficiently accurate liaison with those at the Palace of 
Westminster, next year should see the institution of a 
Spectators’ Breakfast in the Central Hall with hampers of 
cold chicken sandwiches, claret, champagne, hot coffee and 
biscuits. The ovation to the Lord Chancellor on his ultimate 
arrival would gain immeasurably in festive enthusiasm and 
goodwill. 
RICHARD ROE. 





Mr. J. Amery-Parkes, retired solicitor, of the Strand, W.C.2, 
left £268,942 (£260,853 net). 

Mr. S. Baron, retired solicitor, of Wigan and Standish, left 
£91,300 (£91,202 net). 

Mr. R. Clayton, retired solicitor, of Newcastle-on-Tyne, left 
£31,988 (£31,936 net). 


Mr. T. P. Haseldine, retired solicitor, of the Strand, W.C.2, and 
Worthing, left £36,378 (£6,508 net). He left {£500 to the 
Incorporated Law Society, London, the income to be annually 
applied in founding a prize. 


Mr. O. D. P. Paget-Cooke, M.V.O., solicitor, of Lincoln’s 
Inn, W.C.2, left £28,590 (£27,748 net). 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SoLiciToRS’ JOURNAL] 


Is Gilbert Harding Right ? 

Sir,—As my letter published in this week’s issue [ante, p. 650] 
appears to have aroused a certain amount of interest, mostly 
among solicitors who want to leave the profession exactly as it 
is, may I claim a little more of your space to enlarge upon my 
reasons for disagreeing with them. 

If the average solicitor with a mixed practice makes a brief 
analysis of his figures he will find that he does a considerable 
amount of work without adequate remuneration. Probate 
business probably just about pays for itself. Litigation certainly 
does not. More significantly, however, there will be found a 
tremendous amount of work of an unclassified nature which may 
take anything up to half of the solicitor’s time and which is not 
only very much underpaid, but is usually completely unpaid, 
and very often unappreciated. Nevertheless it is here, if at all, 
that the solicitor renders genuine service to his clients. I am 
referring to such activities as advising on the effect of the new 
Rent Act, persuading the client that there is not the slightest 
chance of upsetting Uncle George’s ridiculous will or persuading 
elderly ladies that it might be possible to prevail upon the 
plausible young man with the blue eyes to take a little less 
until investigations can be made. The new Sched. II would 
not help in this type of case, even if the average solicitor had 
any idea what the new Sched. II means. 

At present the whole system functions simply because 
conveyancing is so grossly overpaid that it is able to subsidise 
almost everything else. So long as that can go on we are quite 


happy, but the public is already beginning to wake up to the 
fact that they are paying excessively for the privilege of buying 
their suburban houses and before long a clamour is going to 
arise for amendment of the system. If the profession will not 
heed this clamour and find an answer to it, the public will 
eventually demand and get a system of land transfer which 
dispenses with solicitors altogether and if there are any solicitors 
who think that such a system cannot be devised I will offer to 
outline at least one effective system in a couple of sentences. 


The day conveyancing ceases to be the solicitor’s prerogative 
most firms of solicitors will close down and their members will 
have to look for more productive work. This is a development 
which might quite possibly be welcomed by the man in the street. 
I do not know. It will certainly be welcomed by the plausible 
young men with the blue eyes. 


Touching briefly on one other relevant matter, may I ask 
those solicitors who believe that unregistered conveyancing 
serves their clients’ interests better than registered conveyancing 
to answer one question ? Under s. 81 of the Land Registration 
Act the proprietor of registered land in a non-compulsory area 
may at any time remove it from the register. How many 
solicitors can claim that in their clients’ interests they customarily 
remove land from the register? For that matter, how many 
solicitors can claim that they have ever done so even once ? 


E. J. WARBURTON. 
London, E.C.4. 
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The Law of Road Traffic. By M. R. R. Davies, Ph.D. (Cantab.), 
LL.M. (Leeds), D.P.A. (Lond.), of the Middle Temple, Barrister- 
at-Law. 1954. pp. xlviii and (with Index) 348. London: 
Shaw & Sons, Ltd. £1 10s. net. 


The Annual Practice, 1955. Seventy-second Annual Issue. 
By R. F. Burnanp, C.B.E., M.A., a Master of the Supreme 
Court, A. S. Diamonp, M.M., M.A., LL.D., a Master of the 
Supreme Court, and B. G. BurNnett-HALt, M.A., Barrister-at- 
Law, assisted by D. BoLanp, M.B.E., Clerk of the Lists. 1954. 
pp. xv, 3814 and (Index Volume containing Tables of Cases 
and Statutes) 817. London: Sweet & Maxwell, Ltd.; 
Stevens & Sons, Ltd.; Butterworth & Co. (Publishers), Ltd. 
Two volumes, £5 5s. net. 


Konstam on Income Tax. Cumulative Supplement (No. 3) to 
the Twelfth Edition. 1954. pp. x and (with Index) 74. 
London: Stevens & Sons, Ltd.; Sweet & Maxwell, Ltd. 
6s. net. 


Winfield on Tort. Sixth Edition. By T. Ertis Lewis, B.A., 
LL.B., Ph.D., Lecturer in Law in the University of Cambridge, 
Fellow of Trinity Hall, Cambridge. 1954. pp. xl and (with 
Index) 837. London: Sweet & Maxwell, Ltd. £2 10s. net. 


REVIEWS 


An Estate Duty Notebook. By G. BouGHEN Granuam, LL.B., 
of Lincoln’s Inn, Barrister-at-Law. 1954. London: The 
Solicitors’ Law Stationery Society, Ltd. 17s. 6d. net. 


This is a notebook to assist practitioners and others in dealing 
with estate duty points arising in connection with ordinary 
medium-sized estates. It does not deal with questions which 
more usually arise on larger estates in connection with chattels 
of national, etc., interest ; property given to the National Trust ; 
foreign property and International Conventions ; and transactions 
with companies controlled by the deceased. But within its 
limits, this book should be a useful starting guide to all those, 
lay or legal, who have to venture on the thorny path of taxation 
on death. The text is clear and concise, and difficulties are 
boldly dealt with. 

Tables of the main cases and statutes affecting the subject are 
provided. Appendix I gives the present rates of estate duty in 
force as slightly amended by the Finance Act of this year; and 
also the reduced rates for agricultural values and certain business 


assets. To them have been added the ‘‘ margin ”’ figures originally 
provided for by the Finance Act, 1914, s. 13 (1). 

Appendix II gives particulars of the existing forms of Inland 
Revenue affidavits and accounts to be used in connection with 
estate duty. An eleven-page general index is also provided. 

As regards production, the text is in good clear type and on 
substantial white paper. 


By J. G. Monrog, B.A., of the 


The Law of Stamp Duties. 
1954. 


Middle Temple, and Lincoln’s Inn, Barrister-at-Law. 
London: Sweet & Maxwell, Ltd. 1 5s. net. 


In his preface the author states that his original purpose was 
to produce a students’ book. He has in fact produced one 
which can be recommended to every practitioner, but this is 
hardly surprising, for in stamp duties most of us are students 
and many of us have been bewildered students. Revenue law 
is never simple and, unlike income tax or estate duty, there has 
not until now been an acceptable text-book on stamp duties in 
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narrative form; practitioners have been left to wrestle with 
particular points as they arise without having very much general 
knowledge of the subject. 

The author deals first with some general principles, time 
limits, enforcement, etc., and the practitioner will find much of 
interest in that first chapter—for instance the discussion of 
the Cohen and Moore v. Inland Revenue Commissioners {1933 
2 K.B. 126 line of cases on pp. 2-5. The author continues with fixed 
duties, conveyances, leases, mortgages, settlements, shares and 
debentures, etc.; the above list is by no means exhaustive. 
In the appendices there are to be found tables of current duties 
and of extra-statutory concessions, etc. 

The book is founded upon a series of articles recently published 
in the Conveyancer. Since those articles appeared your reviewer 
has relied on them almost exclusively for the solution of stamping 
problems: they have not failed him and he greatly welcomes 
their appearance in the form of this book, which should find a 
place in the library of everyone who has to deal with questions 
of stamp duty. 


Housing Repairs and Rents. By PeEtEk Asn, M.A., of the 
Inner Temple, Barrister-at-Law. 1954. London: The 
Incorporated Society of Auctioneers and Landed Property 
Agents. Price to non-members, 3s. 


This booklet, described as ‘“‘ A Guide for Agents and Others 
to the Act of 1954,” i.e., the Housing Repairs and Rents Act, 
does, without going into great detail, give an excellent picture 
of the changes brought about by that Act. The matter is very 
well arranged, and the style such that the reader quickly 
appreciates what has happened and what is meant to happen. 
The combination of two characteristics which, according to 
Talleyrand, was fatal to Bourbon prospects—inability to learn 
and inability to forget—occasionally manifests itself in “‘ Agents 
and Others’; but in their case it does not always pay to forget 
entirely what has been repealed if one is anxious to understand 
that which has replaced it. For this reason alone Mr. Ash’s 
references to the past are as welcome and useful as is his 
arrangement and classification of the subject-matter. 


Shaw’s Guide to the Increase of Rents. By QUENTIN Epwarbs, 
of the Miidle Temple and the South-Eastern Cirguit, Barrister- 
at-Law. 1954. London: Shaw & Sons, Ltd. 10s. 6d. net. 


The object of rent control legislation, we have once or twice 
been judicially reminded, is to control rents, restrictions on the 
landlord’s right to recover possession being imposed merely 
in order to reinforce the rent-freezing provisions. ‘‘ Shaw’s 
Guide ’’ is concerned exclusively with the latter, and deals 
exhaustively and comprehensively first with the question of 
what tenancies are controlled, and then with the various increases 
permitted in the cases of old and new control, respectively, 
before coming to the very topical “‘ repairs increase ’’ introduced 
by the Housing Repairs and Rents Act, 1954. This, as is to be 
expected, is dealt with in the lengthiest of the six chapters, 
the remainder of the book being taken up with shorter (but no 
less useful) expositions of the increases referable to increased 
cost of services, the new increases possible when a standard rent 
was fixed by a letting beginning after lst September, 1939, and 
the fixing of rents by local authorities which have made improve- 
ment grants; the appendices include, besides tables and forms, 
some excellent observations on standard rent and the recovery 
of overpayments. 

Occasionally a rather fuller statement would have been 
welcome, e.g., as to the nature of statutory tenancy ; or a fuller 
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discussion, e.g., of the meaning of “‘ internal decorative repairs,’’ 
the new importance of which deserves greater emphasis. But 
a text-book designed to guide local authorities, solicitors, property 


owners and their agents, tenants “and others”’ cannot hope 
to please all categories all the time ; from the lawyer’s point of 
view, perhaps the chief shortcoming is the omission of reference 
to reported decisions, though their effect is accurately given in 
passages commencing: “ It has been held . " 


Current Law Year Book 1953. 
Barrister-at-Law. 1954. London: 
Stevens & Sons, Ltd. £2 10s. net. 


General Editor JoHN BurkKE, 
Sweet & Maxwell, Ltd 


This volume covers the law for the whole of 1953 and, in 
addition, provides a cumulative index for 1947 to 1953, giving 
references to Current Law Consolidation 1947-1951 and the 
Year Books for 1952 and 1953, and a table of effects showing 
whether any paragraph of the Consolidation or of the Year Book 
for 1952 has been affected by subsequent change. 


S.I. Effects 1953. 1954. London: H.M. Stationery Office 
6s. net (including Supplement to Numerical Table, 5S. R. & O. 
and S.I.). 

5.1. Effects is a cumulative record of instruments revoked, 
superseded or amended by subsequent instruments, or spent, up 
to 31st December, 1953. The information given specifies, for 
each instrument shown as amended, which particular clauses 
have been affected. 


Lands Tribunal Rating Appeals 1952-1953. 1954. Jondon 
The Rating and Valuation Association. 6s., post free 
This is the third volume of an annual publication which 
summarises the more important rating appeals decided by the 
Lands Tribunal. It contains thirty-three reports, making a total 
of 131 for the three volumes. 


Kime’s International Law Directory for 1954. [dited and 
compiled by Puiriep W. TT. Kime. 1954. London: 
Butterworth & Co. (Publishers), Ltd. ; Kime’s International 
Law Directory, Ltd. 15s. net. 

This is the sixty-second year of publication of Kime’s. As is 
well known, it contains a selected list of legal practitioners in 
most of the principal towns throughout the world, a telegraphic 
code and an appendix of general legal information on matters 
such as the enforcement of foreign judgments, documents for 
use abroad, powers of attorney, patent law, et« 


The County Court Practice 1954. By His Honour Judge 
EpGAR DALE, Mr. Registrar Bruce Humrrey, D.L., J.P., 
and R. C. L. Grecory, LL.B., of Gray’s Inn, Barrister-at-Law, 
and of the Lord Chancellor's Department. 1954. London: 
Butterworth & Co. (Publishers), Ltd. ; Swéet & Maxwell, Ltd. ; 
Stevens & Sons, Ltd. £3 15s. net. 

The Practice for 1954 states the law generally as it existed on 
Ist December, 1953. The amendments to the County Court 
Rules, 1936, made by the County Court (Amendment) Kules, 
1953, have been incorporated in the text, and the Courrty Court 
Funds Rules, 1953, are printed at the end of Part 1. In Part 2 
the title Distress has been revised to include the Distress for 
Rent Rules, 1953, and the Local Government (Miscellaneous 
Provisions) Act, 1953, and the Licensing Act, 1953, are noted 
under Housing and Licensing respectively. An addendum 
contains the text of the Legal Aid (General) (Amendment No. 1) 
Regulations, 1954. 


“THE FACTS WERE SIMPLE” 


THE reason the law is such a satisfying profession is pre- 
sumably that it consists largely of scrutinising the past 
mistakes of others. The solicitor sitting at his desk and 
surveying, godlike, a bundle of facts placed at his disposal 
may feel that he is in the thick of things, but life, which is 
on the whole more frightening than law, has usually done 
its worst before this stage is reached. The first dreadful 


moments, the awareness that something has gone badly 
wrong, the shock of knowing that one is really going to have 
to see a solicitor—these are reserved for the client. 


It is not necessary to seek a sensational case to appreciate 
the truth of this, nor even a sensational account of a humdrum 
case. We might look, perhaps, at one of the restrained 
reports, remarkable only for their strict attention to matters 
of professional interest, published in THE SoLtciTors’ JOURNAL. 
This one appeared last year. ‘‘ The plaintiffs,’ it begins, 
“bought 140 cases of ‘Gaythorn’ brand Australian rabbits 
from the defendants, ex ship, and received an order for 
delivery of the goods ex Crown Wharf Cold Stores. They 
sent a carter to collect twenty-five cases, who was wrongly 
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informed by the warehouseman at the cold store that there 
were no Gaythorn rabbits in store, but that G.P.L. rabbits 
were available; the same information was given to the 
plaintiffs’ managing director by the cold store. In fact, 
‘G.P.L.’ was a mark placed on cases of Gaythorn rabbits. 
In the meantime there had been a fall in the price of rabbits 
of about 25 per cent.”’ 

(At this point there should really be a break in the report, 
or possibly the words “six months elapse,’’ because this is 
roughly where life left off and the law took over. After 
this there is much talk of repudiation of contract, which is 
easy, being abstract and manageable and keeping more or 
less to office hours, but not a word about rabbits, which 
are perishable and incomprehensibly labelled and subject 
to price fluctuations and go on all the time—and are, more- 
over, What the parties concerned originally believed the case 
to be about. No matter.) 

The pressure of events in this case would be at its height 
some time after the carter returned from the cold store, 
suriy at having been sent on a fool’s errand, and began to 
disgruntle the staff with sarcastic comments and suggestions. 
It is not clear from the report exactly when the price of 
rabbits began to fall, but from the wording the catastrophe 
appears to have been a particularly abrupt one. Probably 
the first news would have begun to trickle through {a man 
would put his head in at the door and say: ‘‘ Rabbits have 
gone down 11 per cent. in the last half-hour ’’) while the staff 
were all searching through the files for the original order 
for the 140 cases of Gaythorn rabbits, and it would galvanise 
everyone, especially the managing director, who would be 
on the phone to the cold store. It is, as people know when 
they stop to think about it, fatal to become panic-stricken 
when seeking in even an averagely good filing system an 
order for 140 cases of rabbits or when trying to explain to a 
warehouseman over the telephone that the rabbits you 
ordered, which he has never heard of, are not the same as the 
rabbits he has in his warehouse, which you have never heard of. 
Quite a large number of the people who come to consult 
solicitors have recently been through shattering experiences 
of this sort. It is no wonder that they are not always 
impressive at first interview. 

Later, when most of the staff had finished thrashing about 
in the office and had drifted helplessly home to tea, the 
managing director, left alone, would have to face the fact that 
he must see a solicitor in the morning. Such a decision can 
hardly be said to be taken ; it creeps up on you, malignantly, 
while you stare exhaustedly at the warehcuses and railway 
sheds that loom in the dusk outside your office, reminding 
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STATUTORY INSTRUMENTS 

(S.I. 1954 No. 1278.) 

(S.I. 1954 No. 1279.) 

County of Stafford (Electoral Divisions) Order, 1954. (S.I. 1954 
No. 1269.) 

Exchange Control (Import and [:xport) (Amendment) Order, 
1954. (S.I. 1954 No. 1274.) 

Hydrocarbon Oil Duties (Drawback) (No. 2) 
(S.I. 1954 No. 1247.) 


Butter (Kevocation) Order, 1954. 


Cheese (Revocation) Order, 1954. 


Order, 1954. 


1954. (S.I. 1954 


Import Duties (Drawback) (No. 7) Order, 
No. 1248.) 5d. 

Import Duties (Exemptions) (No. 7) Order, 1954. (S.I. 1954 
No. 1234.) 

Justices of the Peace Act, 1949 (Compensation) Regulations, 

(S.I. 1954 No. 1262.) 8d. 


1954. 
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you of your ancestors and of the chairman of the board—your 
only human contact, perhaps, the man who puts his head 
in at the door briskly every ten minutes or so to advise you 
of the price of rabbits. 

And all the time, as the report says, “ G.P.L.’’ was a mark 
placed on cases of Gaythorn rabbits. Was there ever a law, 
in the whole history of jurisprudence, as hard to bear as that 
fact ? 

The law of contract, or rather the facts on which that law 
operates, are rich in such examples of life’s irremediable 
and steadily mounting confusion. Only a few weeks after 
the JouRNAL had dealt with the rabbits it launched into a 
report of another case in this way: “ The plaintiffs, London 
merchants, were asked by their Egyptian house for “ Moroccan 
horsebeans described here as feveroles.’ Their representative 
did not know what feveroles were, and asked the defendants’ 
representative, who, after making inquiries, told him that 
feveroles were just horsebeans and that his firm could procure 
them.’’ We can see, of-course, what is going to happen, for 
the sickening inevitability of a law report is not unlike 
that of Greek tragedy. Teveroles are going to turn out to be 
not just horsebeans. Hundreds of men are going to sweat 
in the oven of Tunis, representatives and agents are going 
to confer and argue into the small hours, interpreters will be 
called in to pore moistly over documents, officials will issue 
permits and licences—and finally they will send off a lot of 
horsebeans that nobody wants. As the report puts it, 
‘When the horsebeans, shipped from Tunis, were received 
by the Egyptian buyers, the latter found that the commodity 
supplied was not feveroles, but another type of bean.’’ One 
can picture their consternation, their flashing eyes, their 
angry shouts echoing over the Nile . 

Eventually three learned lords justices, sitting quietly in 
the Strand, agreed that ‘‘ whatever remedies the plaintiffs 
might have, or might have had, rectification was not one 
of them.’’ Tell them that in Tunis; bear these tidings to 
the Nile. 

Surely nothing that happened afterwards to the managing 
director or to the men who wanted the feveroles, and certainly 
nothing that happened to their lawyers, can have been as 
difficult as the days and nights, full of G.P.L. rabbits and 
horsebeans respectively, that preceded their resort to the law. 
Doubtless the firm processes of justice, the confident bearing 
of their solicitors, put them rapidly on their feet again. 
One hopes, though, that they will never come across any 
legal journal or textbook containing an account of their 
case, for the legal writer’s favourite maxim might be more 
than they could bear. ‘“ The facts were simple,’ indeed. 


Lucky lawyers. ee 
Landlord and Tenant (Determination of Rateable Value 


Procedure) Rules, 1954. (S.I. 1954 No. 1255.) 6d. 

Made under s. 37 (6) of the Landlord and Tenant Act, 1954, 
these rules prescribe the procedure to be followed where a dispute 
about the rateable value of a tenant’s holding is referred to the 
Commissioners of Inland Revenue. 


Licensing (Metropolitan Special Hours Area) Order, 1954 
(S.I. 1954 No. 1249.) 
Local Government Superannuation (Actuarial Valuations 


(Scotland) Regulations, 1954. (S.I. 1954 No. 1260 ($.123).) 8d 


Local Government Superannuation (Administration) (Scotland 
Regulations, 1954. (S.I. 1954 No. 1243 (S.117).) 8d. 

Local Government Superannuation (England and Scotland) 
(Amendment) Regulations, 1954. (S.I. 1954 No. 1250.) 6d. 


Government Superannuation (Limitation on Service) 
(S.I. 1954 No. 1242 (S.116).) 


Local 
(Scotland) Regulations, 1954. 
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Local Government Superannuation (Mental Hospital, etc., 
Employment) (Scotland) Amendment Regulations, 1954. 


(S.I. 1954 No. 1257 (S.120).) 

Local Government Superannuation (Reckoning of Service on 
Transfer) (Scotland) Regulations, 1954. (S.I. 1954 No. 1241 
(S.275):) 5d. 

Local Government Superannuation (Reduction and Adjustment 
of Superannuation Allowance) Regulations, 1954. (S.I. 1954 
No. 1238.) 8d. 

Local Government Superannuation (Reduction and Adjustment 
of Superannuation Allowance) (Scotland) Regulations, 1954. 
(S.I. 1954 No. 1261 (S.124).) 8d. 

Local Government Superannuation (Teachers) (Scotland) 
Regulations, 1954. (S.I. 1954 No. 1259 (S.122).) 5d. 

Local Government Superannuation (Transfer Value) (Scotland) 
Regulations, 1954. (S.I. 1954 No. 1256 (S.119).) 8d. 

Metropolitan Water Board (Extension of Time) Order, 1954. 
(S.I. 1954 No. 1233.) 

Milk (Special Designation) (Raw Milk) (Amendment) Regulations, 
1954. (S.I. 1954 No. 1267.) 5d. 

Milk and Dairies (Amendment) Regulations, 1954. 
No. 1268.) 

National Health Service (Aberdeen Mental Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1265 
(S.127).) 6d. 

National Health Service (Kincardine Hospitals Endowments 
Scheme) Approval Order, 1954. (S.I. 1954 No. 1263 (S.125).) 
od. 


(S.1. 1954 


POINTS IN 


Estate Duty—-LIABILITY OF PURCHASER 


Q. In Points in Practice in your issue of 8th May (ante, p. 322), 
you draw attention to the provisions of s. 8 (4) of the Finance 
Act, 1894. Am I correct in drawing the inference that where title 
is made under, e.g., a probate, where the death took place less 
than twelve years ago, a solicitor for a purchaser should not be 
content with a clear search certificate, but should in his client’s 
interest make sure that death duties have been paid, and that 
there will be no liability on the purchaser under s. 8 (4) ? The 
same consideration would not seem to apply to a solicitor acting 
for a mortgagee, who is only concerned with title and not (except 
indirectly) with the possible personal liability of the mortgagor. 

A. The Finance Act, 1894, s. 8 (4), applies only where property 
passes on a death in such circumstances that the personal repre- 
sentatives are not liable to account for the estate duty thereon, 
so that where a title is made under a probate, that is to say, where 
the personal representatives have assented to it vesting, there 
is no need for a purchaser to concern himself with s. 8 (4). The 
sort of case in which s. 8 (4) might apply is one where the deceased 
has made a voluntary conveyance of property and has died within 
five years thereof: not only is the original donee but also anyone 
claiming under him prima facie liable within s. 8 (4). Bys. 8 (18) 
nothing in s. 8 is to affect a bona fide purchaser for value without 
notice, so that the question then arises to what extent a purchaser 
has notice of the claim for duty. The answer is that he is protected 
by the Law of Property Act, 1925, s. 199, in that the liability 
is capable of being registered under the Land Charges Act, 1925. 
The real danger is where there has been a voluntary conveyance 
within five years and the donor has not died. In this case there 
is a potential liability if he should die within five years of the 
gift, and since such liability is only potential such liability is not 
registrable, so that a purchaser is not protected by the Law of 
Property Act, 1925, s. 199. The practical result is that when 
there is a voluntary conveyance less than five years old a 
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Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given toreply by any particular date or at all. 
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National Health Service (Lower Banffshire Hospitals Endow 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1264 
(S.126).) 6d. 

National Health Service (North Eastern Regional Hospital Board, 
Scotland, Endowments Scheme) Approval Order, 1954. 
(S.I. 1954 No. 1266 (S.128).) 5d. 

National Insurance (Modification of Local Government Super 
annuation Schemes) (Scotland) Amendment Regulations, 1954. 
(S.I. 1954 No. 1244 (S.118).) 5d. 

Petty Sessional Divisions (Devon) 
No. 1252.) 8d. 

Road Vehicles (Registration and _ Licensing) 
Regulations, 1954. (S.I. 1954 No. 1270.) 5d. 

Road Vehicles Lighting (Special Exemption and Amendment) 
Regulations, 1954. (S.I. 1954 No. 1281.) 6d. 

Slaughter of Animals (Prevention of Cruelty) Regulations, 1954. 
(S.I. 1954 No. 1280.) 5d. : 

Special Educational Treatment (Scotland) Regulations, 1954 
(S.I. 1954 No. 1239 (S.114).) 

Superannuation (Local Government Staffs) (National Service) 
(Scotland) Amendment Rules, 1954. (S.I. 1954 No. 1258 
(S.121).) 

Tees Valley Water Order, 1954. 
Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

102-103 Fetter Lane, E.C.4. The price in each case, unless 

otherwise stated, is 4d., post free. 


PRACTICE 


purchaser ought to be satisfied either that the donor 1s safely 
dead, or that he (the purchaser) will be indemnified against any 
claim for duty if he does die within five years of the voluntary 
conveyance. 


Order, 1954. (S.I. 1954 


(Amendment) 


(S.I. 1954 No. 1245.) 5d. 


Retail Sale of Goods at Agricultural Show 


Q. A chamber of trade propose to have a stand at a local 
agricultural show at which several local tradesmen, who are 
members of the chamber, can exhibit and sell their goods. The 
tradesmen include a house furnisher, a gentlemen’s tailor and 
outfitter, a dealer in electrical appliances, and so on. They 
intend not merely to take orders, but to sell goods on the stand. 
The chamber wish to know whether any (and what) permit or 
licence is required for such sales. We have advised that the local 
health authority should be consulted where foodstuffs are sold, 
and the chamber have raised the question whether a hawker’s 
licence is required. 

A. Section 2 of the Hawkers Act, 1838, provides that the term 
‘hawker ’’ includes any person who travels by any means of 
locomotion to any place in which he does not usually reside o1 
carry on business and there sells goods at a stall used or hired by 
him for that purpose. If ‘‘ place ’’ means another local govern 
ment area, it would seem that, unless the show is being held 
outside the town’s boundaries, these local tradesmen do not travel 
to another “‘ place,’’ and therefore do not need hawker’s licences 
The pre-1888 Acts relating to hawkers referred to persons 
travelling ‘‘ from town to town,’’ but the 1888 Act uses the 
word “‘ place.’’ It seems unlikely that Parliament intended to 
make such a drastic change in the law as to make a man take 
out a hawker’s licence if he went to a house next door to his own 
to sell goods there from a stall. By the Concise Oxford 
Dictionary the word “‘ place ’’ can mean, infer alia, a city, town 
or village. By the Hawkers Act, 1888, s. 3, a hawker’s licence is 
not required for the sale of fish, fruit or victuals. Nor is one: 
required by the real worker or maker of any goods. <A master’s 
licence covers his servant (s. 5). 

The Shops Act, 1950, will apply to the stalls. 
conveniences and washing facilities must be provided unless the 
local authority grant a certificate of exemption. 

By the Food and Drugs Act, 1938, s. 13, provision is made as 
to premises where food is sold being kept clean and in a proper 
state and as to washing facilities being available. No doubt the 
local medical officer of health will indicate his requirements, 
though, if animals are near the stalls, these requirements may be 
stringent. 

It is assumed that the period of the show will not be long 
enough to make an application for town planning permission 
necessary—in other words, four weeks or more, in most cases. 


By s. 38 sanitary 
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Opticns to Purchase Business 


Q. In September, 1941, Mrs. D G contracted to sell to P & H, 
Ltd., a tobacconist’s business for £1,000 and the leasehold 
premises for £250. Immediately after Mrs. D G had entered into 
this contract, she regretted having done so, saw the proposed 
purchasers at a number of interviews and pointed out that she 
had been thoroughly upset by the recent death of her husband 
and asked them to release her from that contract. Ultimately 
in August, 1942, the contract was cancelled between the parties, 
subject to the vendor, Mrs. DG, giving the purchasers the 
following letter: ‘‘ In consideration of your releasing me from 
a contract for the sale of this business and premises dated — day 
of September, 1941, I hereby give you the following options, 
namely: (1) In the event of my death you shall have the option 
to take over the business at the agreed price of one thousand 
pounds (£1,000) and the premises at the agreed figure of two 
hundred and fifty pounds (£250). (2) If I decide to dispose of 
the business and premises at any time prior to my death they 
will be offered to you at the said price and shall not be otherwise 
sold or transferred except with your written permission.”’ 
Mrs. DG has carried on the business since that date and now 
wishes to transfer it to her son. The accountants to Mrs. DG 


have advised her that in view of her age it would be wise 
for her to give the business to her son, but are concerned with 
regard to the undertaking given in the letter of 1942 and are 
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wondering whether this would be covered by the Statute of 
Limitations. So far as I can see the Statute of Limitations 
appears to have nothing to do with the matter. I have 
ascertained that the option contained in the undertaking of 
August, 1942, has not been registered in the London Registry 
and I am wondering in the circumstances whether Mrs. D G is 
now free to transfer the business to her son or whether she is 
still under an obligation to first offer it to the original purchasers. 


A. The law of limitation does not at the moment affect the 
matter. That law lays down certain periods within which, 
if at all, actions must be brought after the cause of action has arisen. 
The statute will begin to run if and when Mrs. DG breaks her 
contract. Neither will non-registration of the agreement as a 
land charge avail Mrs. DG. Such non-registration is only 
significant in favour of a purchaser for value. Mrs. DG is bound 
by her own agreement; she is in the position of an original 
covenantor. So far as the two options are concerned, we would 
regard the first as being void for remoteness (see Woodall v. 
Clifton {1905} 2 Ch. 257). No period is laid down within which, 
after Mrs. DG’s death, the option is to be exercised and the 
“estate,’’ then contingent on the exercise of the option and on 
the payment of the purchase money, is to “ vest.’’ But the 
second option can only arise during the lifetime of Mrs. DG, 
and we think that it is effective to prevent her disposing of the 
business and premises or transferring them to her son without a 
breach of the agreement. 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has ordered that His Honour Judge 
A. H. Armstrong shall cease to be the judge for the district of 
Andover County Court, and His Honour Judge Ty Lor, Q.C., 
shall be the judge for the said district in addition to the districts 
for which he is now the judge, from 1st January, 1955. 

Mr. Victor HrNry MELLOoR, assistant solicitor to Margate 
Corporation, has been appointed deputy town clerk of Malden 
and Coombe, Surrey. 

The Lord Chancellor has appointed Mr. ARTHUR REGINALD 
Boyston Prippin to be the Registrar of Bradford County Court 
and District Registrar in the District Registry of the High Court 
of Justice in Bradford as from Ist October, on the retirement 
of Mr. N. McQueen, D.S.O. 

The Board of Trade announce that Mr. JoHN Lewis WILLIAMS 
has been appointed an Assistant Official Receiver for the 
Bankruptcy District of the County Courts of Northampton, 
Bedford and Luton, the Bankruptcy District of the County 
Courts of Ipswich, Bury St. Edmunds and Colchester; and 
also for the Bankruptcy District of the County Courts of 
Cambridge, Peterborough and King’s Lynn, with effect from 
4th October, 1954. 


Personal Notes 
The Kidderminster Rotary Club were recently entertained 
with conjuring tricks by Mr. Donald G. Crombie, solicitor, of 
Wolverhampton, a Fellow of the British Magical Society and a 
member of the International Magic Circle. 


Miscellaneous 
THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 
INTERIM DIVIDEND 
The Directors of the Solicitors’ Law Stationery Society, 
Limited, at their meeting on 5th October, 1954, declared an 
interim dividend of 5 per cent., less Income Tax (4 per cent. in 
1953), to be paid on 20th October, 1954. 


At the opening of the Royal Courts of Justice on 1st October, 
the Lord Chief Justice was not present in the procession of Her 
Majesty’s Judges, as he had not returned from his visit to 
the United States. Lord Justice Singleton, who has been ill, 
and Lord Justice Denning, who has been visiting South Africa, 
were also absent. 


SOUTHAMPTON 
PLAN 


COMPREHENSIVE No. 3 

The above development plan was, on 29th September, submitted 
to the Minister of Housing and Local Government for approval. 
This plan relates to land situate within the Comprehensive 
Development Area No. 3, being the Central Area of the County 
Borough. <A certified copy of this plan, as submitted for 
approval, has been deposited for public inspection at the 
town clerk’s office at the Civic Centre, Southampton, for 
inspection free of charge by all persons interested between the 
hours of 9 a.m. and 5.15 p.m. on weekdays, except Saturday 
when it may be inspected between the hours of 9 a.m. and noon. 
Any objection or representation with reference to this plan may 
be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S$.W.1, before 
15th November, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Southampton County Borough Council and 
will then be entitled to receive notice of the eventual approval 
of this plan. ; 


COUNTY BOROUGH OF 
DEVELOPMENT 


DEVELOPMENT AREA ~CENTRAL AREA 


SOCIETIES 


The Unitep Law Society announce the following debates 
for October (to be held in Gray’s Inn Common Room at 7.15 p.m.) : 
Monday, 11th—‘‘ That Swan v. Swan [1953] 2 All E.R. 854; 
3 W.L.R. 591, was wrongly decided.’’ Monday, 18th—(1) ‘‘ That 
s. 1 of the Trustee Act, 1925, should be extended ’’; (2) ‘‘ That 
crosswords are the ruination of the art of conversation ”’ ; 
(3) ‘“‘ That Sir Winston, Churchill should retire from public 
affairs ’’; (4) ‘‘ That the British are fast becoming a nation of 
hypochondriacs.’’ Monday, 25th—‘‘ That the type of hooligan 
known as a ‘ Teddy Boy’ is a perfect example of the maxim 
‘ spare the rod and spoil the child ’.”’ 
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